IN THE HIGH COURT OF JUDICATURE AT MADRAS
Dated:11.01.2018
CORAM

THE HONOURABLE MR. JUSTICE M.V.MURALIDARAN
Crl.Appeal No.378 of 2011

Sudesh Karayi ce Appellant/Complainant
Vs
C.L.Nelson - Respondent/Accused
For Petitioner : M/s.P.V.Sanjeev
* %k K
Prayer: Criminal appeal preferred under Sec.378(4) of the

Code of Criminal Procedure to against the Jjudgement passed in
S.T.R.No.80/2007 dated 31.08.2010 Dby the.  learned Judicial
Magistrate (Sub Judge) at Mahe acquitting the accused for the
offence under Sec.138 of Negotiable Instruments Act.

JUDGMENT

This Criminal Appeal has been filed by the
petitioner/defacto complainant challenging the order of
acquittal passed by the learned Judicial Magistrate (Sub -Judge)
in S.T.R.No0.80/2007 dated 31.08.2010.

2. FEarlier, the Full Bench of this Court in a decision in
S.GANAPATHY Vs. N.SENTHILVEL reported in 2016 (4) CTC 119,
considered the right of the victim who has prosecuted the
accused by way of private complaint, and also the right of
complainant in a private complaint, who 1s not a victim to file
an appeal under Section 372 Cr.P.C against the order of
acquittal. The Full Bench after considering the scope of the
proviso to Sections 372 and 378 Cr.P.C. has held as follows:-

31. ~Since;, subsequent to -the Full-Bench, reference,
the Supreme Court 'in Satya pal/ Singh interpreted these
provisions, we are duty bound to follow the same to the
extent it binds us. With that in mind and in the light of
the above legal precedents and the discussion, we answer
the questions posed by the Referral Judge as follows:-

(1) A victim of the crime, who has prosecuted
an accused by way of a private complaint, has a
statutory right of appeal within the limits
prescribed under Section 372 of Cr.P.C.
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(2) A complainant (in a private complaint),
who is not a wvictim, has a remedy and can file an
appeal 1in the event of acquittal of the accused
after obtaining leave to appeal under Section 378
(4) of Cr.P.C (3) In a private complaint, even if
the victim is not a complainant, he has a right to
appeal under the proviso to Section 372 of
Cr.P.C., but he has to seek leave as held by the
Supreme Court in Satya pal Singh.

(4) The term ?victim? has Dbeen correctly
interpreted by the Full Bench of the Delhi High
Court in Ramphal and we are in agreement with the
same.

(5) A victim (as defined under Section 2 (wa)
of the Cr.P.C does not cease to be a victim merely
because he also happens to be a complainant and he
can avail all the rights and privileges K of a
victim ~also ~and (6) The decision of the . Single
Judge 1n Selvaraj holding that the term ?victim?
found ' in Section 372 excludes a complainant, is
notl legal®y correct and 1in a giwen | case, a
complainant,-who is also a victim, can avail right
gragited. UB@®™T Section 372 of - Cr.P.C.

3. Following the Full Bench Judgment of this Court, a
single Judge of this Court (S.NAGAMUTHU.J), in D.PRABHU Vs.
R.MANIKANDAN reported in 2016 (3) Madras Weekly Notes(Crl) 169,
has held as follows:-

W4. _As-held by the Full Bench, as appeal

by a victim of crime, who has prosecuted an

accused, by way of a private complaint,

against acquittal recorded by a Magistrate

shall 1lie only to the respective Sessions

Court. It is  clear  from the plain language

employed in the proviso to Section 372 of the

Code of Criminal Procedure. Therefore, I am

of the wview that these appeals, which have

been " admitted @ by this = Court, need .to Dbe

transferred to the respective Sessions Court

for disposal in accordance with law.”

4. In the above circumstances, in view of the Full
Bench Judgment of this Court in S.GANAPATHY Vs. N.SENTHILVEL
reported in 2016(4) CTC 119, which was followed by a single
Judge of this Court (S.NAGAMUTHU.J,) in D.PRABHU Vs. R.MANIKANDAN
reported in 2016 (3) Madras Weekly Notes(Crl) 169, this Court by
an order dated 07.02.2017 in Crl.R.C.1014 of 2010 and

https://hcservices.ecourts.gov.in/hcservices/



Crl.R.C.Nos.623, 766 and 789 of 2011, transferred the revision
cases to the —respective Sessions Court for disposal 1in
accordance with law.

5. In view of the above, this Criminal Appeal is disposed
of and this appeal as well as the connected original petition is
transferred to the respective Principal Sessions Court,
Pondicherry, who shall either dispose of the appeal or make over
the same to Additional Sessions Court, Pondicherry, for disposal
in accordance with law, after due notice of hearing to both

parties. It is also directed that the Lower Appellate Court
shall give priority for this appeal, as this appeal has become
old appeal.

6. Hence, this Criminal Appeal is disposed of.

7. The '‘Registry is directed to ensure that the records of
the lower Court, i1f received, shall also be forwarded to the
Sessions Court concerned along with the criminal appeal case

papers.
sd/-
Asst.Registrar (CS IX )
/true copy/
Sub Asst. Registrar
ub
To

1.The Judicial Magistrate (Sub-Judge)
Pondicherry.

2.The Principal Sessions Court,
Pondicherry.

3.Additional ~Sessions Courty,
Pondicherry.

4.The Section Officer,
Criminal Section (Records)
High Court,
Chennai.
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