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  J U D G M E N T
This Criminal Appeal has been filed against the Judgment

made by the I Additional District and Sessions Judge, Tirupur,
dated  27.03.2015  made  in  Crl.A.No.7  of  2015,  reversing  the
Judgment and conviction made by the Judicial Magistrate / Fast
Track Court, Tirupur on 26.12.2014 made in S.T.C.No.109 of 2012.

2.  The  appellant  herein  is  the  complainant  and  the
respondent herein is the accused before the trial Court and for
the  sake  of  convenience,  they  would  be  called  herein  as
complainant and accused respectively.

3. The case of the complainant is that, the complainant
knows  the  accused  through  a  relative  of  the  complainant  and
common  friend  of  both  one  Natarajan  4  years  prior  to  the
transaction  in  question.  As  such, the accused,  in order to
invest some amount in a Spoken English Academy run by him in the
name  and  style  of  JKR  Spoken  English,  required  money  and
therefore  he  along  with  Natarajan  came  and  requested  the
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complainant a sum of Rs.10,00,000/- for such investment as loan.

4. Accordingly, the complainant had paid a sum of Rs.7 lakhs
on 02.08.2010 at his home in the presence of the said Natarajan
to the accused and for the said loan amount of Rs.7 lakhs, the
accused agreed to pay the interest of 12% p.a. On the very same
day, i.e., on 02.08.2010, the accused had executed a promissory
note, Ex.P.1. On the same day, the said Natarajan also given
loan  of  a  sum  of  Rs.3  lakhs  to  the  accused,  for  which  he
executed another pro-note.

5. Though such an amount of Rs.7 lakhs was paid by the
complainant to the accused, for which he executed pro-note and
he agreed to repay the same when demanded, the accused did not
come forward to pay back the said amount of Rs.7 lakhs, when it
was demanded. However at one point of time, i.e., on 06.05.2011,
the accused issued a cheque in the name of or in favour of the
complainant for a sum of Rs.7 lakhs drawn in Axis Bank, Tirupur
Branch, dated 06.05.2011 with Cheque No.015026. On request of
the  accused,  the  complainant  deposited  the  said  cheque  on
06.05.2011 itself at his Bank, however, the same was returned on
07.05.2011 for the reason "Funds Insufficient" in the account of
the accused. 

6. Thereafter the complainant sent a statutory notice under
Section 138(b) of the Negotiable Instruments Act (For short NI
Act)  on  17.05.2011  and  the  said  notice  was  sent  to  various
addresses given by the accused. Out of the several copies of the
notice sent to various addresses of the accused, the accused
received it on 18.05.2011 at first address and he also received
the notice at 2nd  and 9th addresses on 20.05.2011. However, the
notice sent to 3rd and 8th addresses of the accused had been
returned on 18.05.2011. 

7.  On  receipt  of  the  notice  from  the  complainant,  the
accused on 31.05.2011 sent a reply, where he has made a denial
of receipt of the amount and also has given a different story.
Since the accused did not come forward to pay back the money to
the complainant, in spite of the receipt of notice under Section
138(b) of the NI Act and had given a reply with different story,
it can be presumed that the accused had committed the offence
punishable  under  Section  138  of  the  NI  Act,  accordingly  the
complainant filed a complaint under Section 138 of NI Act. 

8. The said complaint was taken on file in S.T.C.No.109 of
2012 by the trial Court. Before the trial court, on behalf of
the complainant, he himself was examined as P.W.1 and Exs.P.1 to
P.24  were  marked.  On  behalf  of  the  accused,  there  was  no
witnesses  examined,  nor  any  documents  were  marked.  The  trial
Court,  after  having  completed  the  trial  and  after  having
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appreciated  the  evidence  adduced  before  the  trial  Court  and
after having examined the same, has rendered the Judgment and
conviction by its order, dated 26.12.2014, whereby it was found
that  the  accused  was  guilty  of  the  offence  punishable  under
Section 138 of the Negotiable Instruments Act. Accordingly, the
trial Court convicted him and sentenced him to undergo one year
SI and imposed a fine of Rs.1000/- in default, one month SI was
also awarded. 

9. Aggrieved over the said Judgment and conviction made by
the trial Court, the accused preferred appeal before the First
Appellate Court, i.e., I Additional District and Sessions Judge,
Tiruppur in C.A.No.7 of 2015. The First Appellate Court, having
considered  the  Judgment  of  the  trial  court  as  well  as  the
strength of evidence adduced by the parties before the trial
Court, has come to the conclusion that the guilt of the accused
under Section 138 of the NI Act had not been proved by the
complainant and accordingly, the First Appellate Court reversed
and  set  aside the Judgment  and conviction made  by the trial
Court  and  set  the  accused  at  free  by  its  Judgment,  dated
27.03.2015. Aggrieved over the said order of acquittal made by
the First Appellate Court, the complainant has preferred this
Criminal Appeal.

10. I have heard Mr.S.Baskar, the learned counsel appearing
for the complainant and Mr.I.Abrar Mohammed Abdullah, learned
counsel appearing for the accused.

11. The learned counsel appearing for the complainant would
make a submission that, the accused had not denied the execution
of the cheque as well as the signature found in the cheque which
is marked as Ex.P.2. The accused also did not deny the execution
of the pro-note, which was marked as Ex.P.1. The cheque issued
by the accused was presented before the complainant's Bank and
it  was  returned  for  the  reasons  Insufficiency  of  Funds.
Thereafter statutory notice under Section 138(b) of NI Act was
issued, which was received by the accused and he had issued a
reply notice on 31.05.2011, which was marked as Ex.P.23 and on
the strength of these evidences, the complainant was able to
prove before the trial Court that, the accused committed the
offence punishable under Section 138 of NI Act, as the statutory
presumption  under  Sections  118  and  139  of  NI  Act  has  been
strongly created and made in favour of the complainant, which
has not been rebutted acceptably by the accused and therefore,
the trial Court has rightly convicted the accused. 

12. The learned counsel appearing for the complainant would
further  submit  that,  even  though  a  stand  was  taken  by  the
accused in the reply notice, i.e., Ex.P.23, that the accused did
not know the complainant till he received the statutory notice,
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i.e.,  Ex.P.4,  in  the  cross-examination  of  P.W.1,  i.e.,  the
complainant, there had been a suggestion from the side of the
accused that, the accused had taken chit amount in his name, of
course in favour of or for the benefit of the complainant and
the said chit amount since had been not paid by the complainant,
that had been adjusted by the chit company from the amount of
the  accused,  as  he  had  chit  transaction  with  the  said  chit
company  and  at  that  time,  the  accused  had  given  cheques  as
security purposes, which had been misused by the complainant. 

13. Pointing out these contradiction, the learned counsel
appearing  for  the  complainant  would  submit  that,  the  self-
contradiction made by the accused, as he had taken one stand in
the reply notice and had taken another stand at the time of
cross-examination of P.W.1, therefore he was not able to bring
any  acceptable  rebuttal  to  the  statutory  presumption  already
established in favour of the complainant.
 

14. The learned counsel appearing for the complainant also
pointed out that, in the reply notice, the accused had taken a
stand that, he actually borrowed a sum of Rs.4,50,000/- only
from Natarajan and in order to settle the same, he had given
empty cheques and empty pro-notes, which were misused by the
complainant  in  collusion  with  or  in  connivance  of,  the  said
Natarajan. Taking a complete U-turn, other story was tried to be
projected by the accused at the time of cross-examination of
P.W.1, stating that, there had been a chit transaction between
the accused and the chit company, that too for the benefit of
the complainant. These contradictions has completely shattered
the case of the defence, i.e., the accused as he has never cared
to  give  cogent  evidence  either  by  oral  evidence  or  by
documentary evidence to substantiate his contention, in order to
give acceptable rebuttal to the statutory presumption created or
made already in favour of the complainant under Sections 118 and
139 of the NI Act. 

15.  By  stating  all  these  reasons,  the  learned  counsel
appearing for the complainant would contend that, these aspects,
though  had  been  considered  properly  by  the  trial  Court  and
rightly the trial Court had convicted the accused, the appellate
court has gone into the aspect completely in deviation of these
evidences  and  had  taken  a  very  strange  view  that,  the
complainant was not able to prove that, from which source he
paid the money, i.e., Rs.7 lakhs to the accused and since the
complainant was not able to prove the source of money as he did
not  file  any  Income-Tax  Return  before  the  trial  Court  to
substantiate that he had enough means at that time to give loan
to the accused for the said sum of Rs.7 lakhs, the case of the
complainant had not been proved and therefore on that ground,
the first appellate Court had come to a cryptic conclusion that,
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the case of the complainant was not proved and therefore the
conclusion  arrived  at  by  the  trial  Court  was  erroneous  and
accordingly, the first appellate court set aside the conviction
and  sentence  and  acquitted  the  accused,  which  is  thoroughly
erroneous. 

16. Per contra, Mr.I.Abrar Mohammed Abdullah, the learned
counsel appearing for the accused would submit that, the trial
Court had not considered the important aspect of the source for
the complainant to make the payment of Rs.7 lakhs by way of loan
to  the  accused.  He  would  submit  that,  since  the  complainant
claimed that the said amount of Rs.7 lakhs was paid by way of
cash and he deposed before the trial Court that, he mobilised
the fund out of his own source, which includes the paper bag
business he was undertaking, no such evidence had been filed
before the trial Court to substantiate his contention that, he
had enough means and source to mobilise the fund of Rs.7 lakhs
and paid to the accused. 

17. The learned counsel would further point out that, it is
a settled legal proposition that, mere issuance of the cheque
and  the  signature of the  cheque admitted by  the accused, it
cannot be presumed that the cheque was issued only in order to
repay the debt towards the complainant unless it is proved that
such  a  debt  as  claimed  by  the  complainant  was  a  legally
enforceable transaction.

18.  Here in  the case  in hand,  according to  the learned
counsel  for  the  accused,  absolutely  the  claim  made  by  the
complainant that he paid a sum of Rs.7 lakhs towards loan with
12% interest was not at all paid to him and in the absence of
any acceptable evidence to substantiate such payment, it cannot
be  easily  presumed  that,  such  alleged  loan  paid  by  the
complainant to the accused is a legally enforceable debt.

19.  He  would  further  submit  that,  if  there  is  no
satisfactory evidence before the Court to substantiate that the
loan is a legally enforceable one, it cannot be presumed that
the cheque in question was issued by the accused only to clear
the said debt. Therefore, though these aspects were not properly
considered by the trial Court, the first appellate court, having
considered the evidence, as the case of the complainant was not
supported  by  any  document  or  oral  evidence,  in  proper
perspective, had come to a conclusion that, the complainant was
not able to prove the debt, as if it is a legally enforceable
one and for the said purpose the cheque in question was issued
by the accused. Accordingly, the first appellate court rightly
set aside the Judgment and conviction made by the trial Court
and allowed the appeal by acquitting the accused. 

https://hcservices.ecourts.gov.in/hcservices/



20.  I  have  considered  the  said  submissions  made  by  the
learned  respective  counsel  appearing  for  the  parties,  i.e.,
complainant as well as the accused respectively and have perused
the materials placed before this Court.

21. On perusal of the evidences made available before this
Court, certain admitted facts are to be noted. That the cheque
in question, i.e., P.W.2, was the cheque of the accused and he
did not deny the signature made in the Ex.P.2. Also the accused
did  not  deny the execution  of the pro-note,  Ex.P.1. In this
context, the definite case of the complainant before the trial
Court was that, on 02.08.2010, a sum of Rs.7 lakhs by way of
cash was paid to the accused by the complainant as a loan with
12% interest per annum. On the said date, i.e., on 02.08.2010,
the  pro-note,  i.e.,  Ex.P.1  was  executed  by  the  accused.  The
further  definite  case  of  the  complainant  was  that,  on
06.05.2011, in order to repay the loan amount, for a sum of Rs.7
lakhs only towards principal, the cheque in question drawn at
Axis Bank, Tirupur Branch, was issued by the accused. When the
cheque was presented on 06.05.2011 itself, it was returned on
the next day, i.e., on 07.05.2011. Thereafter, the legal notice
was issued under Section 138(b) of the NI Act on 17.05.2011,
which was received on 18.05.2011 and 20.05.2011 by the accused
and in fact he had chosen to reply on 31.05.2011. 

22. In this context, the reply notice given by the accused,
i.e., Ex.P.3 is to be first evaluated, where, the definite stand
taken by the accused is to be looked into.

23. In the said notice, the accused has taken the following
stand : 

"My client stated that he didn't borrow any
amount from your client at any point of time
and he doesn't know about your client before
receiving your legal notice dated 17.05.2011,
actually  my  client  has  borrowed  a  sum  of
Rs.4,50,000/- on 05.05.2010 at 2.5% per annum
from P.Natarajan, Kangayam Road, Tirupur and
the same day my client duly signed and gave
up  fill  up  two  promissory  notes  and  two
cheques  to  P.Natarajan  for  the  collateral
purpose of the said loan amount. The cheque
Numbers are 1.015026, 2.015027. My client has
promised him that when he pays on 31st July
2011,  my  client  will  repay  a  sum  of
Rs.4,50,000 + 1,50,000 = 6,00,000. But now
P.Natarajan has misused my client's cheques
and documents through your client." 

24. Though such a stand was taken that, the accused did not
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even know the complainant before he received the notice, dated
17.05.2011 from the complainant (Ex.P.4), a completely opposite
stand had been taken by the accused, which is reflected in the
cross-examination of P.W.1, by way of suggestion made on behalf
of the accused. The relevant portion of the cross-examination of
P.W.1, who is none other than the complainant before whom the
following  suggestions  had  been  made  which  was  denied  by  the
complainant : 

"khh ;f ;fjh ;r ; r p  rpl ;gz ;l ;! ;  epWtdj;jpy ;  vdf ;fhf  vjphp  rPl ;L
nghl;L  bfhLj;jhh ;  vd;whYk ; .  g{' ;bfho  njtp  vd;gth ;
K :ykhfj ;jhd ;  vjphpia  vdf;F  bjhpa [k ;  vd;whYk ;  vjphpia
vdf;F  neuoahf  bjhpahJ  vd;whYk ;  rhpay ;y/  vLj;j  rPl ;oid
ehd;  nkw ;bfhz;L  fl ;ltpy ;iy  vd;whYk ;  mjdhy;  rPl ;L
Kof ;fg ;gl ;lJ  vd;whYk ;  Vw ;fdnt vjphp rPl ;L  epWtdj;jpy ;  tut[
bryt[  itj;jpUe ;jhh ;  vd;whYk ; .  vjphp  bgahpy ;  jhd;  rPl ;L
nghlg ;gl ;L  ,Ue ;jJ  vd;whYk ;  ehd;  bfhLf;f  ntz;oa  vjphp
tut [  bryt[  itj ;jpUe ;j  gzj;ij  neh ;  bra ;J  bfhz;lhh ;fs ;
vd;why ;  rhpay ;y  rPl ;L  Kof;fg ;gl ;ljhy ;  rPl ;L
Kof ;fg ;gl ;ljw ;fhf  bfhLf;fntz;oa  bjhiff;fhf  vjphp
bfhLf;fntz;oa  bjhiff;fhf  ghJfhg ;gpw ;fhf  btw;Wfhnrhiy
kw ;Wk ;  btw ;W  gpuhkprhp  nehl ;L  Mfpatw;iw  gad;gLj ;jp  ,e;j
tHf;if  jhf ;fy ;  bra;Js ;nsd ;  vd;why ;  rhpay;y/  vjphp vdf;F
U:/7.00.000  fldhf  bfhLf;f  ntz;oaJ  ,y;iy  vd;whYk ;
rPl ;Lj ;bjhif  jhd;  bfhLf ;fntz;oa [s ;sJ  vd;whYk ; .  rPl ;L
bjhif  U:/5.00.000  kl ;Lk ;  vd;whYk ;  mjw ;fhf  ghJfhg ;gpw ;fhf
bfhLf;fg ;gl ;l  btw ;W  fhnrhiy kw;Wk ;  btw ;W  gpuhkprhp nehl ;L
Mfpatw ;iw  epug ;gp  tHf ;if  jhf ;fy ;  bra ;Js ;nsd ;  vd;why ;
rhpay ;y/"

25. On behalf of the accused, neither any oral evidence nor
any documentary evidence was marked before the trial Court.

26. If at all a stand has to be taken by the accused to
project  his  defence  theory  in  order  to  rebut  the  statutory
presumption created in favour of the complainant by virtue of
Sections 118 and 139 of NI Act, the accused could have examined
himself and other supporting materials could have been placed
before the trial Court. 

27. Here in the case in hand, the first stand taken by the
accused, as reflected in his reply notice was that, he did not
know the complainant at all till he received Ex.P.4, notice,
dated 17.05.2011 issued by the complainant. However by way of
suggestion in the cross-examination of P.W.1 complainant, it is
the  case  of  the  accused  that,  he  had  chit  transaction  at
Markadharasi chit fund and in order to help the complainant, the
accused had taken chit amount from Markadharasi chit fund for a
sum of Rs.5 lakhs and for taking the said amount of Rs.5 lakhs
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from Markadharasi chit fund to help the complainant, the accused
claimed  to  have given two  cheques which were  misused by the
complainant. It is to be noted here that, the accused had taken
a definite stand that, he did not know the complainant at all
till he received the notice, dated 17.05.2011. However it was
suggested on his behalf while cross-examining the complainant,
i.e.,  P.W.1,  that the accused  had taken chit  amount for the
complainant. If at all the case projected by way of suggestion
made at the time of cross-examination of P.W.1 by the accused
side, he could have very well tried to establish the said stand
of the accused by examining himself and also could have produced
the documents if any to establish that, he had taken chit amount
from Markadharasi chit fund for a sum of Rs.5 lakhs for the
complainant. No such attempt even had been taken by the accused
and not even a piece of evidence had been produced before the
trial Court by the accused to substantiate the said theory.

28. That apart, when the accused taken a stand that, he did
not even know the complainant, then how the accused had taken
Rs.5  lakhs  chit  amount  from  Markadharasi  chit  fund  to  the
complainant  and  this  aspect  has  not  been  explained  or
substantiated.

29. It is further to be noted that, in the reply notice,
i.e.,  Ex.P.23,  the  accused  had  taken  a  definite  stand  as
extracted herein above that, he had actually borrowed a sum of
Rs.4,50,000/-  on  05.05.2010  at  2.5%  interest  p.a.,  from
P.Natarajan and on the same day, he had given duly signed two
promissory  notes  and  two  cheques  to  the  said  Natarajan  for
collateral  purpose.  This  stand  of  the  accused  has  been
completely shattered by the accused's own stand while the cross-
examination of P.W.1, as the suggestion made on behalf of the
accused  side  was  that,  the  two  cheques  as  well  as  the  two
promissory notes were given by the accused towards security for
the chit amount of Rs.5 lakhs taken from Markadharasi chit fund
for the purpose of paying the same to the complainant. It is
absolutely an alien stand and is utter contra to the stand taken
by the accused in the reply notice. 

30. These factors, i.e., the contradiction has been properly
appreciated by the learned trial Court Judge in his Judgment.
The relevant portion of the said discussion and finding given by
the trial Court is extracted hereunder : 

"nkYk;  vjphp  jug ;gpy ;  g [fhh ;jhuUf ;F  mDg;gg ; gl ;l  gjpy ;
mwptpg ;ghd  k/j/rh/M/24it  ghh ;itapLifapy ;  mjpy ;  g [fhh ;jhuiu
vjphpf ;F  bjhpahJ  vd;Wk ; .  vjphp  05/05/2010y ;  jpU/gp/eluh$d;
vd;gthplk ;  U :/4.50.000-- fld;  bgw ;wjhft [k ; .  mjw;F  Mjuthf ,
uz;L  fld;  cWjpr ;rPl ;Lfs ; .  fhnrhiy  vz;fs ;  015026.  015027
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Mfpatw ;iw  epug ;ghky ;  ifbaGj;J  kl ;Lk ;  bra ;J  ghJfhg ;gpw ;fhf
mthplk ;  bfhLj;jjhft [k ; .  nkw ;go  fhnrhiyfis  g[fhh ;jhuu ;
gp/eluh$d;  vd;gtUld;  nrh ;e ;J  nkhroahf  epug ;gpa [s ;sjhf
Fwpg ;gpl ;Ls ;sJ  bjhpatUfpwJ/ Mdhy;  vjphp jug ;gpy ;  g [fhh ;jhuuhd
k/j/rh/1I  FWf;F  tprhuiz  bra;ifapy ; /  "khh ;f ;fjh ;r p
rpl ;gz ;l ;! ;  epWtdj;jpy ;  vdf;fhf  vjphp  rPl ;L  nghl ;Lf ;
bfhLj;jhh ;  vd;whYk ; .  g{' ;bfho.  njtp vd;gth ;  K:ykhfj ;  jhd;
vjphpia vdf;F  bjhpa [k ;  vd;whYk ;  vjphpia vdf;F  neuoahfj;
bjhpahJ vd;whYk ;  rhpay ;y/  vLj;j  rPl ;oid  ehd;  nkw ;bfhz;L
fl ;ltpy ;iy  vd;whYk ;  mjdhy;  rPl ;L  Kof ;fg ;gl ;lJ  vd;why ;
Vw ;fdnt  vjphp  rPl ;L  epWtdj;jpy ;  tut[  bryt[  itj;jpUe ;jhh ;
vd;whYk ; .  vjphp  bgahpy ;  jhd;  rPl ;L  nghlg ;gl ;L  ,Ue ;jJ
vd;whYk ; .  c';fSf ;F  bfhLf;f  ntz;oa bjhiff ;fhf vjphp tut[
bryt[  itj;jpUe ;j  gzj;ij  neh ;  bra ;j  bfhz;lhh ;fs ;  vd;why ;
rhpay ;y/  rPl ;L  Kof;fg ;gl ;ljhy ;  rPl ;L  Kof;fg ;gl ;ljw ;fhf
bfhLf;f  ntz;oa  bjhiff ;fhf  vjphp  bfhLf ;f  ntz;oa
bjhiff;fhf  ghJfhg ;gpw ;fhf  btw;W  fhnrhiy  kw ;Wk ;  btw;W
gpuhkprhp nehl ;L  Mfpatw ;iwg ;  gad;gLj ;jp  ,e;j  tHf ;f  jhf ;fy ;
bra ;Js ;nsd ;  vd;why ;  rhpay ;y/  vjphp  vdf;F  U:/7.00.000--
fldhf bfhLf;f  ntz;oaJ my;y  vd;whYk ;  rPl ;Lj ;bjhif jhd;
bfhLf;f  ntz;oa [s ;sJ  vd;whYk ;  rPl ;Lj ;bjhif  U:/5.00.000--
kl;Lk ;  vd;whYk ;  mjw ;fhf  ghJfhg ;gpw ;fhf  bfhLf;fg ;gl ;l
btw ;Wf ;fhnrhiy  kw ;Wk ;  btw ;W  gpuhkprhp  nehl ;L  Mfpatw ;iw
epug ;gp  tHf;if  jhf ;fy ;  bra ;Js ;nsd ;  vd;why ;  rhpay ;y/" vd;W
k/j/rh/1 rhl ;rpak ;  mspj ;Js ;sJ  bjhpatUfpwJ/ 
rpl ;gz ;l ;! ;  epWtdj;jpy ;  vdf;fhf  vjphp  rPl ;L  nghl ;L
bfhLj;jhh ;  vd;whYk ; .  g{' ;bfho  njtp  vd;gth ;  K :ykhfj ;jhd ;
vjphpia  vdf;F  bjhpa [k ;  vd;whYk ;  vjphpia  vdf;F  neuoahf
bjhpahJ vd;whYk ;  rhpay ;y/  vLj;j  rPl ;oid  ehd;  nkw ;bfhz;L
fl ;ltpy ;iy  vd;whYk ;  mjdhy;  rPl ;L  Kof ;fg ;gl ;lJ  vd;whYk ;
Vw ;fdnt  vjphp  rPl ;L  epWtdj;jpy ;  tut[  bryt[  itj;jpUe ;jhh ;
vd;whYk ; .  vjphp  bgahpy ;  jhd;  rPl ;L  nghlg ;gl ;L  ,Ue ;jJ
vd;whYk ;  ehd;  bfhLf;f  ntz;oa vjphp tut[  bryt[  itj;jpUe ;j
gzj;ij  neh ;  bra ;J  bfhz;lhh ;fs ;  vd;why ;  rhpay ;y  rPl ;L
Kof ;fg ;gl ;ljhy ;  rPl ;L  Kof ;fg ;gl ;ljw ;fhf  bfhLf;fntz;oa
bjhiff;fhf  vjphp  bfhLf;fntz;oa  bjhiff;fhf  ghJfhg ;gpw ;fhf
btw ;Wfhnrhiy  kw ;Wk ;  btw ;W  gpuhkprhp  nehl ;L  Mfpatw ;iw
gad;gLj ;jp  ,e;j  tHf;if  jhf ;fy ;  bra;Js ;nsd ;  vd;why ;
rhpay ;y/  vjphp vdf;F  U:/7.00.000 fldhf bfhLf;f  ntz;oaJ  ,
y;iy  vd;whYk ;  rPl ;Lj ;bjhif  jhd;  bfhLf ;fntz;oa [s ;sJ
vd;whYk ; .  rPl ;L  bjhif U:/5.00.000 kl;Lk ;  vd;whYk ;  mjw ;fhf
ghJfhg ;gpw ;fhf  bfhLf ;fg ;gl ;l  btw ;W  fhnrhiy kw ;Wk ;  btw ;W
gpuhkprhp  nehl ;L  Mfpatw ;iw  epug ;gp  tHf;if  jhf ;fy ;
bra ;Js ;nsd ;  vd;why ;  rhpay ;y/"  vd;W  k/j/rh/1  rhl ;rpak ;
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mspj ;Js ;sJ  bjhpatUfpwJ/
vjphp jug ;gpy ;  g [fhh ;jhuUf ;F  mDg;gg ;gl ;l  gjpy ;  mwptpg ;gpy ;  
g [fhh ;jhuiu  vjphpf ;F  bjhpahJ  vd;Wk ; .  vjphp  05/05/2010y ;
jpU/gp/eluh$d;  vd;gthplk ;  U:/4.50.000--  fld;  bgw ;wjhft [k ; .
mjw ;F  Mjuthf  ,uz;L  fld;  cWjpr ;rPl ;Lfs ; .  fhnrhiy
vz;fs ; /015026.  015027  Mfpatw;iw    epug ;ghky ;  ifbaGj;J
kl ;Lk ;  bra ;J  ghJfhg ;gpw ;fhf  mthplk ;  bfhLj;jjhft [k ; .  nkw;go
fhnrhiyfis  g[fhh ;jhuu ;  gp/eluh$d;  vd;gtUld;  nrh ;e ;J
nkhroahf epug ;gpa [s ;sjhft [k ;  Fwpg ;gpl ;Ls ;s  epiyapy ;
 g [fhh ;jhuiu  FWf;F  tprhuiz bra;a [k ;  nghJ vjphp  jug ;gpy ;
khh ;f ;fjh ;r ; r p  rpl ;  gz;l ;! ;  epWtdj;jpy ;  vjphp  g [fhh ;jhuh ;
jtiz brYj;jtpy ;iy  vd;Wk ;  mjdhy;  vjphpapd ;  fzf;fpypUe ;J
g [fhh ;jhuu ;  brYj;j  ntz;oa bjhifia nkw ;go epjp epWtdj;jpdh ;
neh ;  bra ;J  bfhz;ljhft [k ; .  vjphp  bfhLf;f  ntz;oa
bjhiff;fhf  ghJfhg ;gpw ;fhf  btw;W  fhnrhiy  kw ;Wk ;  fld;
cWjpr ;rPl ;L  Mfpatw;iw  gad;gLj ;jp  ,e ;j  tHf;if  jhf ;fy ;
bra ;Js ;sjhf  Fwpg ;gpl ;Ls ;sJk ;  bjhpatUfpwJ/ Mf vjphp jug ;gpy ;
tHf;fwp"h ;  mwptpg ;gpy ;  xU epiyg ;ghLk ; .  mjw ;F  neh ;  Kuzhf
k/j/rh/1I FWf;F  tprhuiz bra;a [k ;  nghJ kw ;bwhU epiyg ;ghLk ;
vLf ;fg ;gl ;Ls ;sJ  bjhpatUfpwJ/ nkYk;  nkw ;go  ,uz;L  khWgl ;l.
Kuz;ghlhd  epiyg;ghLfis epU :gpf ;Fk ;  tpjj ;jpy ;  vjphp  jug ;gpy ;
vt ;tpj  rhl ;rpfnsh.  rhd;whtz';fnsh  M$h;gLj ;jhky ;  cs;s
epiyapy ;  vjphp jug ;gpy ;  epiyg;ghl ;il  ,e;ePjpkd ;wj ;jpy ;  epU :gpf ;f
jtwptpl ;ljhf ,e;ePjpkd ;wk ;  fUJfpwJ/" 

31.  Further, in  so far  as the  source through  which the
complainant was able to pay or give a sum of Rs.7 lakhs towards
loan  to  the accused is  concerned, the evidence  given by the
complainant who was examined as P.W.1 is as follows : 

"ehd;  vjphpf ;F  buhf ;f  gzkhf bfhLj;jjhf TWtij vjphpypUe ;J
vLj ;J  bfhLj;njd ;  vd;why ;  t';fpapypUe ;Jk ;  bfh";rk ;  gzKk;
vd;  iftrk ;  ,Ue;j  gzKk;  nrh ;j ;J  vjphpf ;F  gzk;
bfhLj;njd ; /  gpd ;g [  rhl ;rp  kPz;Lk ;  jdJ jhahh ;  t' ;fpapypUe ;J
vLj ;Jf ;  bfhLj ;jjhf  TWfpwhh ; /   ghjp  gzk;  vLj;Jf ;
bfhLj;jjhf  Twpdhh ;  (jdJ  jhahh ;)  vt;tst [  bjhif
t';fpapypUe ;J  vLj ;Jf ;  bfhLf;fg ;gl ;lJ  vd;why ;  U:/5.00.000
t';fpapypUe ;J  vdJ  jhahhpd;  t' ;fpapypUe ;J  vdJ  jhahhpd;
t';fpf ;  fzf;fpypUe ;J  vLj;Jf ;  bfhLf ;fg ;gl ;lJ/  ve ;j  njjpapy ;
t' ;fpapypUe ;J  gzk;  vLf ;fg ;gl ;lJ  vd;why ;  vjphpf ;F  gzk;
bfhLj;j  xU thuj ;jpy ;  Kd;ghf  vLf;fg ;gl ;lJ/  t';fpf ;  fzf;F
gl ;oaiy jhf ;fy ;  bra ;Js ;nsdh  vd;why ;  jhf ;fy ;  bra ;atpy ;iy
njitg;gl ;lhy ;  jhf ;fy ;  bra ;fpnwd ;/  vdJ  jhahh ;  vd;d
bra;fpwhh ;  vd;why ;  Mrphpauhf  ,Ue ;J  Xa;t [  bgw ;W  tpl ;lhh ;
ve ;j  njjpapy ;  Xa ;t [  bgw ;whh ;  vd;why ;  vdf;F  "hgfk ;  ,y;iy/"
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32. Though at the time of examination of P.W.1, the bank
account  of  the  mother  of  the  complainant  was  not  produced,
subsequently on re-opening on 09.09.2014, the said bank account
(Pass  book)  of  the  mother  of  the  complainant  was  marked  as
Ex.P.24. On perusal of Ex.P.24, it reveals that, a sum of Rs.5
lakhs was withdrawn from the account of the complainant's mother
on 13.07.2000. In this context it is to be noted that, the case
of  the  complainant  was  that,  on  02.08.2010,  he  paid
Rs.7,00,000/- to the accused and in order to substantiate this
aspects,  the  P.W.1  complainant  had  deposed  before  the  trial
Court  that,  out of Rs.7  lakhs, Rs.5 lakhs  amount, which was
dropped from his mother's account and the remaining amount is
the fund mobilised by the complainant from his personal source. 

33. This aspect has been appreciated in proper perspective
by the trial Court and the learned trial Court Judge has given
the following findings in his Judgment : 

",t;tHf ;fpy ;  g [fhh ;jhuh ;  jug ;gpy ;  vjphp g [fhh ;jhuhplk ;  02/08/2010
njjpapy ;  U:/7  yl ;rk ;  fld;  bgw ;Wf ;  bfhz;L  xU  fld;
cWjpr ;rPl ;Lk ;  (k/j/rh/M/1)  me;j  fld;  bjhif  jpUg ;gp
brYj;Jtjw ;fhf  vjphpapy ;  06/05/2011 njjpapy ;  tHf ;F  fhnrhiyahdJ
(k/j/rh/M2) g [fhh ;jhuUf ;F  tH';fg ;gl ;ljhf Kd;itf ;fgl ;l  r' ;fjp
g [fhh ;jhuh ;  jug ;gpy ;  epU:gpf ;fg ;gl ;lLs ;sjh  vd;gij  ghprPyid
bra;ifapy ;  g [fhh ;jhuuhf  k/j/rh/1  jdJ  FWf;F  tprhuidapy ;
"ehd;  vjphpf ;F  buhf ;f  gzkhf bfhLj;jjhf TWtij vjpypUe ;J
vLj ;Jf ;  bfhLj ;njd ;  vd;why ;  t' ;fpapypUe ;J  bfh";rk ;  gzKk;.
vd;  iftrk ;  ,Ue;j  gzKk;  nrh ;j ;J  vjphpf ;F  gzk;
bfhLj;njd ; /  rhl ;rp  kPz;Lk ;  jhahh ;  t';fpapypUe ;J  ghjp  gzk;
vLj ;Jf ;bfhLj ;jjhf  Twpdhh ; /  vt;tst [  bjhif  t';fpapypUe ;J
vLj ;Jf ;  bfhLf;fg ;gl ;lJ  vd;why ;  U:/5.00.000-- t';fpapypUe ;J
vdJ  jhahhpd;  t';fpf ;  fzf;fpypUe ;J  vLj;Jf ;
bfhLf;fg ;gl ;lJ/" vd;W   rhl ;rpak ;  mspj ;Js ;sJ  bjhpa tUfpwJ/
,J  Fwpj ;J  g [fhh ;jhuh ;  jug ;gpy ;  FwpaPL  bra ;ag ;gl ;Ls ;s
k/j/rh/M/24Md g[fhh ;jhuhpd ;  jhahuhd jpUkjp gp/Re ;jhp  vd;gtuJ
t';fpf ;  fzf;if  ghprPyid bra ;ifapy ;  13/07/2010 njjpapy ;  mtuJ
t';fpf ;  fzf;fpypUe ;J  fhnrhiy  K:ykhf  U:/5.00.000--  bjhif
vLf ;fg ;gl ;Ls ;sJ  bjhpatUfpwJ/  vdnt  ,jd;  K:yk ;  g
[fhh ;jhuhpd ;  Tw;wpy ;  cz;ik  ,Ug ;gjhf  ,e;ePjpkd ;wk ;
fUJfpwJ/" 

34. In spite of these evidences, which definitely created a
statutory presumption under Sections 118 and 139 of the NI Act
in favour of the complainant, whether such statutory presumption
has been properly rebutted by the accused has to be looked into.
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35. In this context, when we peruse the evidence, absolutely
no evidence was adduced on the side of the accused either orally
or document wise. The only evidence according to the accused
side is that, suggestion made by the accused side on the P.W.1
in cross-examination as well as the stand taken by the accused
in the Ex.P.23, reply notice. Apart from these two materials /
stand, nothing was produced before the trial Court to project or
substantiate the case of the accused side. 

36.  However  the  first  appellate  court  has  given  the
following  findings  in  the  Judgment  impugned.  The  relevant
portion of the findings is extracted hereunder for clarity as
well as appreciation :

",e;j  tHf ;fpy ;  thjp jdf;F  U:/7.00.000-- fld;  bfhLf;ff ;Toa
mstpw ;F  trjp cs;sjh  vd;gij  bka;g ; g pf ;ftpy ;iy  vd;W  vjphp
jug ;gpy ;  vLj;Jiuf ;fg ; gl ;lJ/  mjd;  mog ;gilapy ;  ghh ;f ;Fk ; nghJ
thjp jd;  rhl ;rpaj ;jpd ;  FWf;F  tprhuizapy;
ehd;  vjphpf ;F  fld;  ve ;j  U:gj ;jpy ;  bfhLj;njd ;  vd;why ; ;
buhf ;fkhf  bfhLj;njd ; /  ehd;  vjphpf ;F  fld;  bfhLj ;jjhf
brhy ;yg ;gLk ;  bjhifapid  fk;bgdp  fzf;F  gl ;oaypy ;
fhz;gpj ;Js ;nsdh  vd;why ;  ,y;iy/  vdJ jdpg ;gl ;l  fzf;fpy ;
guhkhpj ;J  tUfpnwd;/  ehd;  jdpg ;gl ;l  Kiwapy ;  guhkhpj ;J  tUk;
fzf;F  gl ;oaiy ePjpkd;wj ;jpy ;  jhf ;fy ;  bra ;Js ;nsdh vd;why ;
,y;iy/// vjphpf ;F  buhf ;f  gzkhf bfhLj ;jjhf TWtij vjpypUe ;J
vLj ;J  bfhLj;njd ;  vd;why ;  t';fpapypUe ;J  bfh";rk ;  gzKk;
vd;  iftrk ;  ,Ue;j  gzKk;  nrh ;j ;J  vjphpf ;F  gzk;
bfhLj;jjhf TWfpwhh ; ///  vt;tst [  bjhif t';fpapypUe ;J  vLj;Jf ;
bfhLf;fg ;gl ;lJ  vd;why ;  U:/5.00.000--  t';fpapypUe ;J  vdJ
jhahhpd ;  t';fp  fzf;fpypUe ;J  vLj ;J  bfhLf;fg ;gl ;lJ/  ve ;j
njjpapy ;  t';fpapypUe ;J  gzk;  vLf;fg ;gl ;lJ  vd;why ;  vjphpf ;F
gzk;  bfhLj ;j  xU thuj;jpw ;F  Kd;ghf  vLf;fg ;gl ;lJ///  vdJ
mwptpg ;gpnyh.  g [fhhpnyh  vjphpahy ;  fhnrhiy  vg ;nghJ  v';F
tH';fg ;gl ;lJ  vd;w  tptuk ;  Fwpg ;gpltpy ;iy  vd;why ;  rhpjhd;/
nehl ;Orpnyh  g [fhhpnyh  brhy ;yg ;gLk ;  njjp  vd;dplk ;  gzk;  ,
Ue;jjw ;fhd  Mjhuk ;  vJt[k ;  Fwpg ;gpltpy ;iy  vd;why ;  rhpjhd;///
th/rh/M/24 vdJ jhahh ;  !;nll ;  ng';f ;  t';fp  fzf;F  g [j ;jfk ;
MFk;/  vdJ jhahhpd ;  bgah ;  Mh/Re ;jphp  MFk;/  mth;  jhd;  vdJ
jhah ;  vd;gij  fhl ;Ltjw ;F  ehd;  vGj;Jg ;g{h ;tkhd  Mjhuk ;
jhf ;fy ;  bra ;Js ;nsdh  vd;why ;  bra ;atpy ;iy"  vd;W  Twpa
[s ;shh ; /  mtuJ  rhl ;rpaj ;jpy ;  jdJ  jhahh ;  fzf;fpypUe ;J
U:/5.00.000--  vLj;jjhf  Twp  th/rh/M/24  jhf ;fy ;
bra ;agl ;lLs ;sJ/  Mdhy;  nkw ;go  fzf;fpw ;Fhpa  egh ;  ,e;j
tHf;fpy ;  rhl ;rpahf  tprhhpf ;fg ;gltpy ;iy/  nkw ;go  jhahh ;
fzf;fpypUe ;J  vLf;fg ;gl ;ljhf  brhy ;yg ;gLk ;  U:/5.00.000--
vjphpf ;F  bfhLg;gjw ;fhf  jhd;  vLf;fg ;gl ;lJ  vd;gJ  Fwpj ;Jk ;
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ve;jtpjkhd tha ;bkhHp  rhl ;rpaKk ;  Kd;dpiyg ;  gLj;jg ;gltpy ;iy/
U :/7.00.000--  tiu  fld;  bfhLf ;Fk ;  jFjp  cs;sJ  vd;gij
bka ;g ; g pf ;f  ve ;jbthU  MjhuKk;  thjp  jug ;gpy ;  jhf ;fy ;
bra ;ag ;gltpy ;iy/  thjp  tUkhd  thpa [k ;  brYj;jp  tUtjpy ;iy
vd;W  Twpa [s ;shh ; /  tUkhd thp rl ;lj ;jpy ;  U :/20.000--f;F  nky;
gl ;Lthlh  bra ;a  KoahJ/  fhnrhiy  K:ykhfnth  my;yJ  nfl ;g
[  fhnrhiy K:ykhfnth  bfhLj;jpUf ;f  tha ;g ; g [  cz;L/  Mdhy;
mt ;thW  bfhLf;fhky ;  buhf ;fkhf  gzk;  bfhLj;jjhf  brhy ;tJ
Vw ;Wf ;bfhs ;sj ;jf ;fjhf  ,y;iy/ nkYk;  fhnrhiy K:ykhf jhahh ;
fzf;fpypUe ;J  vLj;jjhf  thjp  brhy;ypapUe ;Jk ;  Tl  nkw;go
fhnrhiyiana  neuoahf  vjphpaplk ;  bfhLj ;J  bkg;gpj ;jpUf ;f
tha ;g ; g [  ,Ue;jpUe ;Jk ;  mt;thW  bka ;g ; g pf ;fhky ;  gzkhf
bfhLj;jjhf  brhy;tJ  Vw ;Wf ;  bfhs;sj ;jf ;fjhf  ,y;iy/  nkYk;
th/rh/M/24  t';fp  gh!;  g [j ;jfj ;ij  ghh ;f ;Fk ;  nghJ 17/3/2010k ;
njjp U:/5.00.000-- vLf;fg ;gl ;ljhf  fz;Ls ;sJ/  Mdhy;  vjphpf ;F
gzk;  bfhLj ;jjhf  brhy;yg ;gLk ;  2/8/2010  MFk;/  nkYk;  jd;
jhahhpd ;  fzf;fpypUe ;J  jhd;  U:/5.00.000-- vLj;J  bfhLj;jjhf
g [fhhpnyh  jd;  jhahhpd;  fzf;fpypUe ;J  jhd;  U:/5.00.000--
vLj ;J  bfhLj;jjhf  g [fhhpnyh  jd;  Kjy;  tprhuiz  gpukhd
thf ;FK :yj ;j pnyh  my;yJ  mwptpg ;gpnyh  thjp  Twtpy ;iy/  vdnt
thjp brhy;tJ  nghy th/rh/M24 fzf;fpypUe ;J  vLf;fg ;gl ;l  gzk;
jhd;  vjphpf ;F  bfhLf;fg ;gl ;lJ  vd;gJ  Fwpj ;J  thjpapd ;  jhahiu
tprhhpj ;J  bka;g ; g pj ;jpUf ;f  tha ;g ; g [  ,Ue;jpUe ;Jk ;  mt;thW
bka ;g ; g pf ;f  jtwpa [s ;sjhy ;  thjpf ;F  nkw ;go  bjhifiar;
brYj;jf ;Toa  mstpw ;F  bghUshjhu  trjp  cs;sJ  vd;gJ
epU :gpf ;fg ; gltpy ;iy/  nkYk;  U:/7.00.000-- fld;  bfhLf;Fk ;  xU
egh ;  jdf;F  tUkhd thp fzf;nf  ,y;iy  vd;W  TWtjpypUe ;J
ghh ;f ;Fk ; nghJ  thjp  brhy;tJ  Vw ;Wf ;bfhs ;sj ;jf ;fjhf  ,y;iy/
ml;il  bgl ;o  jahhpf ;Fk ;  bjhHpy ;  bra ;J  rk ;ghjpj ;J  tUtjhf
brhy ;ypapUf ;Fk ;  thjp U:/7.00.000-- tiu fld;  bfhLj;jpUe ;Jk ;
mij jd;  fk ;bgdp fzf;fpy ;  fhz;gpf ;ftpy ;iy  vd;Wk ; .  jdpahf
xU fzf;F  guhkhpj ;J  tUtjhft[k ;  thjp  Twpa [s ;shh ; /  Mdhy;
mt ;thW  jdpg ;gl ;l  fzf;F  thjp  jug ;gpy ;
Kd;dpiyg ;gLj ;jg ;gltpy ;iy/  mt;thW  jdpahf  guhkhpj ;J  tUk;
fzf;if  thjp  jhf ;fy ;  bra ;atpy ;iy  vd;gjhYk ; .  tUkhd thp
fzf;F  brYj;jp  tUtjpy ;iy  vd;W  Twpa [s ;s  R{H ;epiyapYk ; .
jd;  jhahh ;  fzf;fpypUe ;J  gzk;  vLf;fg ;gl ;ljhf  thjp
TwpapUe ;Jk ;  jd;  jhahh ;  tHf;fpy ;  tprhhpf ;fg ;glhjjhYk ;  thjp
Twpa [s ;sJ  nghy  thjpf ;F  U:/7.00.000--  vjphpf ;f  fld;
bfhLf;ff ;Toa  mstpw ;F  bghUshjhu trjp bka;g ; gpf ;fg ; gltpy ;iy
vd;gJk ;  thjp  brhy ;tJ  nghy g [fhhpy ;  brhy ;yg ;gl ;Ls ;s  fld;
rl ; ; lg ; go  epiyepWj;jf ;Toa  fld;  my;y  vd;gJk ;  bjhpfpwJ/
vdnt th/rh/M/2  fhnrhiyapy ;  cs;s  ifbaGj;J  vjphpapDilaJ
vd;w  xnu fhuzj;jhy ;  nkw ;go  fhnrhiyapy ;  cs;s  midj;Jk ;
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bka ;g ; g pf ;fg ; gl ; ljhf  jPh ;khdpf ;f  KoahJ/ Vbddpy;  rl ;lg ;goahd
fld;  bka;g ; g pf ;fg ; gltpy ;iy  vd;gjhYk ; .  fhnrhiy  KGtJk;
epug ;gp  vjphpahy;  bfhLf;fg ;glhj  R{H ;epiyapYk ;  Kjy ;  nehf ;fpnyna
thjp jd;  jug ;g [  tHf;if  bka ;g ; gpf ;ftpy ;iy  vd;gJ  bjspthfpwJ/
Kjy;  nehf ;fpy ;  thjp jug ;g [  tHf;F  bka ;g ; g pf ;fg ; gltpy ;iy  vd;gJ
th/rh/1I  FWf;F  tprhuiz  bra ;jjpypUe ;nj  vjphp
bka ;g ; g pj ;Js ;sjhy ;  vjphp  jd;id  ,e;j  tHf;fpy ;  tprhhpj ;Jf ;
bfhs;shjjhy ;  tHf;F  ve ;jtpjj ;jpYk ;  ghjpg ;gilatpy ;iy  vd;nw
jPh ;khdpf ;fg ;gLfpwJ/" 

37.  The  first  appellate  court  has  not  looked  into  the
Ex.P.1,  Pro-note,  Ex.P.2,  Dishonoured  cheque,  Ex.P.23,  Reply
notice given by the accused and Ex.P.24, Bank passbook accounts,
i.e.,  S/B  Account  of  the  mother  of  the  complaint  in  proper
perspective. 

38. In fact the first appellate court in the above said
findings has pointed out that, as per Ex.P.24, Rs.5 lakhs was
withdrawn  on  17.03.2010,  however,  the  amount  of  Rs.7  lakhs
claimed to have been given on 02.08.2010 and the complainant did
not say either in the complaint or in his chief examination that
Rs.5 lakhs out of Rs.7 lakhs  paid to the accused was taken only
from the mother's account, therefore in order to substantiate
the same, the complainant ought to have examined his mother as
one of the witness, in absence of the same, the case of the
complainant cannot be accepted. 

39.  In  this  regard,  this  Court  finds  that,  the  factual
matrix recorded by the learned first appellate Court about the
dates  itself  is  wrong,  because,  Ex.P.24  clearly  demonstrates
that on 13.07.2010, a sum of Rs.5 lakhs was withdrawn from the
account of the mother of the complainant, whereas the learned
first  appellate  Court  Judge  recorded  it  as  if  the  said
withdrawal was made on 17.03.2010. On the basis of the wrong
recording  of  the  date  of  withdrawal,  the  learned  Judge  has
further given the findings that the loan was claimed to be given
on 02.08.2010, whereas the amount was withdrawn on 17.03.2010,
therefore it cannot be presumed that, the said amount withdrawn
from the mother's account was given to the accused for the loan
purpose and for the said purpose, the mother of the complainant
ought to have been examined. 

40. These reasoning given by the learned first appellate
Court Judge is not only against facts as well as the evidence
but also is completely in flaw. 

41. The learned appellate Court Judge has given yet another
finding that, in order to prove that one R.Sundari, whose bank
statement  was  filed  as  Ex.P.24,  was  the  mother  of  the
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complainant, no document was filed. Therefore the learned first
appellate Court even doubted the relationship of the complainant
and  her  mother,  which  is  very  unfortunate,  because,  when  we
peruse the original, Ex.P.24, which is a Saving Bank Passbook of
the  complainant's  mother,  clearly  given  the  address  of  the
complainant,  i.e.,  No.42,  Nachipalayam  post,  Vijayapuram  via,
Tirupur - 641 606 and the photo of the complainant's mother also
has been pasted in the Saving Banks Account book. It is also to
be  noted  that,  the  mother  of  the  complainant  is  a  retired
Teacher. Therefore there could have been a source for getting
pension  and  infact  there  had  been  continuous  transactions  of
credit and withdrawal available in the said account, where on
the particular date, i.e., on 13.07.2010, a sum of Rs.5 lakhs
had been withdrawn.

42. Out of the sum of Rs.7 lakhs loan amount, since there
are evidences to establish that Rs.5 lakhs had been withdrawn
just a week or two before the said payment of the loan and for
the  remaining  amount  since  the  complainant  was  running  a
business, certainly the complainant had established that, he got
a source to mobilise the said fund of Rs.7 lakhs for giving the
said loan to the accused. 

43. Moreover, the first appellate court failed to appreciate
the fact that, the accused has not taken a definite stand. In
the reply notice he had taken a stand that, he did not know the
complainant and also taken a stand that, he borrowed a sum of
Rs.4,50,000/- from Natarajan and in order to repay the same by
way of security, he had given two blank cheques and two blank
promissory  notes.  Whereas  the  very  same  accused  has,  on  his
behalf, when P.W.1 was cross-examined, had taken a stand that,
the  accused  had  taken  a  chit  for  a  sum  of  Rs.5  lakhs  from
Markadharasi  chit  fund  only  for  the  complainant.  These
contradictory  stand  taken  by  the  accused  clearly  exposes  the
accused that, he did not have any valid defence or alternative
theory in order to rebut the presumption established in favour
of the complainant by virtue of Sections 118 and 139 of NI Act.

44. These aspects have not at all been considered by the
first appellate court and in fact, the first appellate court has
taken  a  completely  tangent  view  and  even  to  the  extent  of
recording the factual matrix wrongly in his findings. Therefore
the entire approach taken by the first appellate court, in the
opinion of this Court, is  completely flawed. 

45. The legal position on the above discussed aspects have
been well settled. 

46. In Hiten P.Dalal v. Bratindranath Banerjee reported in
(2001) 6 SCC 16, the Hon'ble Apex Court has decided that, the
third presumption available to the Bank under Section 139 of the
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NI  Act  gives  a  clear  presumption  to  the  Bank  to  come  to  a
conclusion that, unless contrary is proved, that the holder of a
cheque received the cheque, of the nature referred to in Section
138, for the discharge, in whole or in part, of any debt or
other liability, makes the effect that these presumption is to
place the evidential burden on the appellant or proving that the
cheque was not received by the Bank towards the discharge of any
liability.  In  this  context,  the  following  findings  of  the
Hon'ble Apex Court is extracted hereunder :

"21.  The  appellant's  submission  that  the
cheques were not drawn for the 'discharge in
whole  or  in  part  of  any  debt  or  other
liability'  is  answered  by  the  third
presumption  available  to  the  Bank
under Section  139 of  the  Negotiable
Instruments Act. This section provides that
"it shall be presumed, unless the contrary is
proved, that the holder of a cheque received
the  cheque,  of  the  nature  referred  to
in Section 138 for the discharge, in whole or
in part, of any debt or other liability". The
effect of these presumptions is to place the
evidential burden on the appellant of proving
that the cheque was not received by the Bank
towards the discharge of any liability 

22. Because both Sections 138 and 139 require
that the Court "shall presume" the liability
of the drawer of the cheques for the amounts
for  which  the cheques are  drawn, as noted
in State  of  Madras  vs.  A.  Vaidyanatha
Iyer AIR 1958 SC 61, it is obligatory on the
Court to raise this presumption in every case
where the factual basis for the raising of
the  presumption  had  been  established.  "It
introduces an exception to the general rule
as to the burden of proof in criminal cases
and  shifts  the  onus  on  to  the  accused"
(ibid). Such a presumption is a presumption
of law, as distinguished from a presumption
of fact which describes provisions by which
the court "may presume" a certain state of
affairs. Presumptions are rules of evidence
and do not conflict with the presumption of
innocence, because by the latter all that is
meant is that the prosecution is obliged to
prove  the  case  against  the  accused  beyond
reasonable  doubt.  The  obligation  on  the
prosecution may be discharged with the help
of  presumptions  of law or  fact unless the
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accused  adduces  evidence  showing  the
reasonable possibility of the non-existence
of the presumed fact.

23.  In  other  words,  provided  the  facts
required to form the basis of a presumption
of law exists, no discretion is left with the
Court but to draw the statutory conclusion,
but this does not preclude the person against
whom the presumption is drawn from rebutting
it and proving the contrary. 

A  fact  is  said  to  be  proved  when,  "after
considering the matters before it, the Court
either believes it to exist, or considers its
existence  so  probable  that  a  prudent  man
ought,  under  the  circumstances  of  the
particular case, to act upon the supposition
that  it  exists"  .  Therefore,  the  rebuttal
does not have to be conclusively established
but such evidence must be adduced before the
Court  in  support  of  the  defence  that  the
Court  must  either  believe  the  defence  to
exist  or  consider  its  existence  to  be
reasonably  probable,  the  standard  of
reasonability  being  that  of  the  'prudent
man'."

47. The Hiten P.Dalal's case cited above has been followed
by  the  Hon'bel  Apex  Court  in  the  subsequent  decision  in
K.N.Beena v. Muniyappan and anr., reported in (2001) 8 SCC 458,
the  following  findings  of  the  Apex  Court  can  be  usefully
referred to herein : 

"7. In our view the impugned Judgment cannot
be sustained at all. The Judgment erroneously
proceeds  on  the  basis  that  the  burden  of
proving  consideration  for  a  dishonoured
cheque is on the complainant. It appear that
the learned Judge had lost sight of Sections
118  and  139  of  the  Negotiable  Instruments
Act. Under Section 118, unless the contrary
was proved, it is to be presumed that the
Negotiable  Instrument  (including  a  cheque)
had  been  made  or  drawn  for  consideration.
Under Section 139 the Court has to presume,
unless  the  contrary  was  proved,  that  the
holder of the cheque received the cheque for
discharge, in whole or in part, of a debt or
liability.  Thus  in  complainant's  under
Section 138, the Court has to presume that
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the  cheque  had  been  issued  for  a  debt  or
liability.  This  presumption  is  rebutable.
However the burden of proving that a cheque
had not been issued for a debt or liability
is on the accused. This Court in the case of
Hiten  P.Dalal  v.  Bratindranath  Banerjee
reported in MANU/SC/0359/2001 : 2001 Cri LJ
4647 has also taken an identical view. 
8. In this case admittedly the 1st Respondent
has  led  no  evidence  except  some  formal
evidence.  The  High  Court  appears  to  have
proceeded  on  the basis that  the denials /
averments in his reply dated 21st May, 1993
were sufficient to shift the burden of proof
onto the Appellate complainant to prove that
the  cheque  was  issued  for  a  debt  or
liability.  This  is  an  entirely  erroneous
approach. The 1st Respondent had to prove in
the trial, by leading cogent evidence, that
there  was  no  debt  or  liability.  The  1st
Respondent not having led any evidence could
not  be  said to have  discharged the burden
cast on him. The 1st Respondent not having
discharged  the  burden  of  proving  that  the
cheque was not issued for a debt or liablity,
the conviction as awarded by the Magistrate
was correct. The High Court erroneously set
aside that conviction." 

48. In fact the learned counsel appearing for the accused
has relied upon the Judgment of the Apex Court in (2003) 1 SCC 1
in  the  matter  of  C.Antony  v.  K.G.Raghavan  Nair,  where  the
learned counsel relied upon para no.6, which reads thus : 

"6. This Court in a number of cases has held
that  though  the  appellate  court  has  full
power to review the evidence upon which the
order of acquittal is founded, still while
exercising such an appellate power in a case
of acquittal, the appellate court, should not
only consider every matter on record having a
bearing  on  the  question  of  fact  and  the
reasons given by the courts below in support
of its order of acquittal, it must express
its reasons in the judgment which led it to
hold that the acquittal is not justified. In
those line of cases this Court has also held
that the appellate court must also bear in
mind the fact that the trial court had the
benefit  of  seeing  the  witnesses  in  the
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witness box and the presumption of innocence
is not weakened by the order of acquittal,
and  in  such  cases  if  two  reasonable
conclusions can be reached on the basis of
the evidence on record, the appellate court
should not disturb the finding of the trial
court [See Bhim Singh Rup Singh v. State of
Maharashtra, (1974) 3 SCC 762 and Dharamdeo
Singh v. State of Bihar, (1976) 1 SCC 610]"

49. The learned counsel also relied upon the Judgment of
this  Court  made  in  P.Krishnasamy  vs.  Delta  Knit  Wearables,
reported in 2011 (3) MWN (Cr.) (DCC) 1. 

50. I have perused the two decisions referred by the accused
side. 

51. In C.Antony's case, it was the case where the trial
Court  held  that,  the  prosecution  case  was  not  proved  and
therefore dismissed the complaint. However in appeal, the High
Court  on  re-appreciation  of  the  evidence,  concluded  that  the
appellant / accused was guilty and accordingly convicted him.
Setting aside the said decision taken by the High Court, the
Apex Court has held that, the appellate court should not only
consider every matter on record having a bearing on the question
of fact and the reasons given by the Courts below in support of
its  order  of  acquittal,  it  must  express  its  reasons  in  the
Judgment which led to hold that the acquittal is not justifiable.

52. Here in the case in hand, first of all, it is not the
case  of  acquittal  by  the  trial  Court,  it  is  a  conviction.
However  the  first  appellate  Court  while  reversing  the  said
conviction has given its finding, which this Court finds that
factually wrong. This Court also finds that, the first appellate
Court has not at all considered the statutory presumption under
Sections  118  and  139  of  NI  Act  and  no  evidences  absolutely
whatsoever from the accused side to bring an acceptable rebuttal
of such statutory presumption. Therefore the case cited by the
accused side, i.e., C.Antony's case would not help the accused
and in fact it strengthen the case of the complainant in the
present case in hand. 

53.  Like  that,  in  respect  of  P.Krishnasamy's  case,  the
learned Judge had raised a doubt that, the cheque was issued in
1995 and was used in the year 2000. Therefore it created a doubt
in the minds of the Court, as the delay in using the cheque was
not at all explained by the complainant. Therefore the learned
Judge came to a conclusion in that case, that there had been a
failure of complainant to discharge its initial burden to prove
existence of legally enforceable liability. 
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54. Here in the case in hand, on facts, with support of
evidence, the complainant was able to establish the prima facie
case that, statutory presumption that there had been a debt,
which is legally enforceable, for which cheque in question was
issued supported by pro-note executed by the accused. 

55. In the absence of any denial of the signature of the
accused both in the pro-note as well as in the cheque, i.e.,
Ex.P.1 and Ex.P.2, the execution of those Ex.P.1 and Ex.P.2 can
be safely accepted in favour of the complainant. Therefore in
this case the statutory presumption under Sections 118 and 139
very well had been created or established by the complainant,
whereas  the  said  presumption,  even  though  a  rebuttable
presumption, has not been shattered by way of acceptable rebutal
on the side of the accused. In fact the accused has not brought
any evidence either orally or by way of documents. 

56. If at all the theory of the accused that, he had chit
transaction  with  Markadharasi  chit  fund  and  for  the  said
purpose,  cheques  were  issued  which  were  misused  by  the
complainant is to be taken into account, the said theory, even
though is completely contrary to the earlier stand taken by the
accused in the reply notice, i.e., Ex.P.23, at least in order to
establish or substantiate the said stand of the chit transaction
as  projected  by the accused  by way of  suggestion made while
cross-examining P.W.1, the accused could have examined himself
and produced some documents to show prima facie, that he had
chit transaction with Markadharasi chit fund. However no such
attempt  has  even  been  taken  by  the  accused  side,  which  has
clearly established that, the accused has got nothing to project
as defence theory as he tried to project. However these aspects
have not at all been taken into account by the first appellate
Court.

57. About the statutory presumption under Section 139 of NI
Act, the Hon'ble Apex Court in Rangappa v. Sri Mohan reported in
(2010) 11 SCC 441 has given the following finding : 

26. In light of these extracts, we are in
agreement  with  the  respondent-claimant  that
the  presumption  mandated  by Section  139 of
the Act does indeed include the existence of
a legally enforceable debt or liability. To
that  extent,  the  impugned  observations  in
Krishna  Janardhan  Bhat  (supra) may  not  be
correct. However, this does not in any way
cast doubt on the correctness of the decision
in  that  case  since  it  was  based  on  the
specific facts and circumstances therein. As
noted in the citations, this is of course in
the nature of a rebuttable presumption and it
is open to the accused to raise a defence
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wherein  the  existence  of  a  legally
enforceable  debt  or  liability  can  be
contested.  However,  there  can  be  no  doubt
that there is an initial presumption which
favours the complainant.

27. Section 139 of the Act is an example of a
reverse onus clause that has been included in
furtherance of the legislative objective of
improving  the  credibility  of  negotiable
instruments.  While  Section  138  of  the  Act
specifies  a  strong  criminal  remedy  in
relation  to  the  dishonour  of  cheques,  the
rebuttable presumption under Section 139 is a
device to prevent undue delay in the course
of litigation. However, it must be remembered
that the offence made punishable by  Section
138 can be better described as a regulatory
offence  since  the  bouncing  of  a  cheque  is
largely in the nature of a civil wrong whose
impact  is  usually  confined  to  the  private
parties involved in commercial transactions.
In  such  a  scenario,  the  test  of
proportionality should guide the construction
and  interpretation  of  reverse  onus  clauses
and the accused/defendant cannot be expected
to  discharge  an  unduly  high  standard  or
proof. 

28.  In  the  absence  of  compelling
justifications, reverse onus clauses usually
impose  an  evidentiary  burden  and  not  a
persuasive burden. Keeping this in view, it
is a settled position that when an accused
has to rebut the presumption under  Section
139, the standard of proof for doing so is
that  of  `preponderance  of  probabilities'.
Therefore, if the accused is able to raise a
probable defence which creates doubts about
the existence of a legally enforceable debt
or liability, the prosecution can fail. As
clarified in the citations, the accused can
rely  on  the  materials  submitted  by  the
complainant in order to raise such a defence
and it is conceivable that in some cases the
accused may not need to adduce evidence of
his/her own.

29. Coming back to the facts in the present
case,  we  are  in  agreement  with  the  High
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Court's view that the accused did not raise a
probable  defence.  As  noted  earlier,  the
defence of the loss of a blank cheque was
taken  up  belatedly  and  the  accused  had
mentioned  a  different  date  in  the  `stop
payment'  instructions  to  his  bank.
Furthermore,  the  instructions  to  `stop
payment'  had  not  even  mentioned  that  the
cheque had been lost. A perusal of the trial
record also shows that the accused appeared
to be aware of the fact that the cheque was
with the complainant. Furthermore, the very
fact that the accused had failed to reply to
the statutory notice under Section 138 of the
Act  leads  to  the  inference  that  there  was
merit  in  the  complainant's  version.  Apart
from  not  raising  a  probable  defence,  the
appellant-accused was not able to contest the
existence of a legally enforceable debt or
liability.

58. In a similarly placed case under Section 138 of the NI
Act,  where,  though  the  trial  Court  has  convicted,  the  first
appellate Court reversed the same, as against which, when appeal
were  preferred,  this  Court  in  Crl.A.No.481  of  2016  in
V.P.Kumarasamy v. S.Ayyappan, by order, dated 08.02.2018, I have
taken the following view : 

"27.Here  in  the  case  in  hand,  the  only
evidence according to the accused, was that
he had filed Insolvency Petition, where he
shown  the  name  of  the  son-in-law  of  the
complainant  as  one  of  the  creditors  and
showing  various  liabilities  including  the
name of the son-in-law of the complainant,
the cheques which have already been given to
each of the creditors have been mentioned and
Ex.P.1, the cheque in question had also been
given to the son-in-law of the complainant,
which has been misused by the complainant.

28.In this regard, though the first appellate
Court  has  given  much  credence  on  the  said
statement based on the certified copy of the
Insolvency  Petition  filed  before  the
appellate Court, the said petition does not
disclose anything in favour of the accused to
support his case that Ex.P.1-cheque was also
given to the son-in-law of the complainant.
Moreover,  it  was  the  definite  case  of  the
accused before the trial Court that, there
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was a chit transaction between the son-in-law
and  the  accused  and  out  of  the  said
transaction, whatever money borrowed by the
accused had already been settled. Once, the
transaction  between  the  son-in-law  of  the
complainant and the accused since had been
settled  as  admitted  or  averred  by  the
accused,  the  question  of  showing  the  said
Palanisamy  i.e.,  the  son-in-law  of  the
complainant,  once  again  in  the  Insolvency
Petition, as one of the creditors, does not
arise at all.

29.Moreover,  on  perusal  of  the  said
Insolvency Petition as has been shown above,
it is disclosed that the very same cheque of
ICICI Bank had been shown against not only
Palanisamy,  the  son-in-law  of  the
complainant, but also against one Muthukumar.
Therefore, the accused was not definite in
the specific case as he averred or deposed
before  the  trial  Court  and  hence,  the
averment  or  deposition  on  the  part  of  the
accused  cannot  be  taken  as  an  acceptable
rebuttal  and  the  statutory  presumption  is
always  in  favour  of  the  complainant.
Therefore, this Court has no hesitation to
come  to  the  conclusion  that  the  first
Appellate Court has erroneously reversed the
finding and Judgment given by the trial Court
and accordingly, this Court is of the view
that  the  Judgment  impugned  passed  by  the
First  Appellate  Court  is  liable  to  be  set
aside and the Judgment and conviction of the
trial Court is to be restored.

30.In the result, the Judgment of the First
Appellate  Court  namely,  the  learned  II
Additional  District  and  Sessions  Judge,
Erode,  made  in  C.A.No.25  of  2014  dated
07.12.2015 is set aside and the Judgment and
the conviction made by the learned District
Munsif -cum- Judicial Magistrate, Kodumudi,
Erode, in S.T.C.No.433 of 2009, is restored."

59. Applying the principle laid down in various Judgments,
as cited above of the Hon'ble Apex Court as well as this Court,
on  facts,  the  complainant  has  established  the  case  that,
statutory presumption that, cheque in question has been executed
by the accused and in support of which, he had also executed a
pro-note, i.e., Ex.P.1 and there is no contra evidence to prove
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the contrary stand brought in by the accused side, in order to
shatter the statutory presumption created under Sections 118 and
139 of the NI Act. The appreciation of these aspects by the
trial Court and the consequential conviction became inevitable
and  the  same  ought  not  to  have  been  disturbed  by  the  first
appellate Court. However the first appellate court on complete
erroneous assumption with wrong facts has come to a conclusion
that  the  trial  Court  Judgment  was  wrong  and  accordingly  set
aside the same.

60.  However  on  perusal  of  the  evidences  and  also  on
consideration  of  the facts of  the case, by  applying the law
settled in this regard by the Hon'ble Apex Court as well as this
Court, in number of Judgments, as has been cited above, this
Court is of the considered view that, the first appellate Court
has erroneously decided the appeal under the impugned Judgment.

61. For all these reasons stated above and the discussion
made  herein  above,  this  Court  is  inclined  to  set  aside  the
Judgment of the first appellate Court by restoring the Judgment
and conviction made by the trial Court.

62. In the result, the Judgment made in C.A.No.7 of 2015 by
the  I  Additional  District  and  Sessions  Judge,  Tirupur,  dated
27.03.2015 is hereby set aside and the Judgment and conviction
made by the Judicial Magistrate / Fast Track Court, Tirupur in
S.T.C.No.109 of 2012, dated 26.12.2014 is hereby restored.

As a sequal, the trial Court is directed to execute the
sentence  awarded  against  the  accused  in  Judgment,  dated
26.12.2014 of the trial Court made in S.T.C.No.109 of 2012. Thus
the appeal is allowed as indicated above. 

                                  
                              Sd/-

     Assistant Registrar(CS VIII)

    //True Copy//

     Sub Assistant Registrar
tsvn                               
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