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W D GtV e N
This Criminal Appeal has been filed against the Judgment
made by the I Additional District and Sessions Judge, Tirupur,
dated 27.03.2015 made in Crl.A.No.7 of 2015, reversing the
Judgment and conviction made by the Judicial Magistrate / Fast
Track Court, Tirupur on 26.12.2014 made in S.T.C.No.109 of 2012.

2. The appellant herein is the complainant and the
respondent herein is the accused before the trial Court and for
the sake of convenience, @ they would Dbe called herein as
complainant and accused respectively.

3. The case of the complainant is that, the complainant
knows the accused through a relative of the complainant and
common friend of both one Natarajan 4 vyears prior to the
transaction in question. As such, the accused, 1in order to
invest some amount in a Spoken English Academy run by him in the
name and style of JKR Spoken English, required money and
therefore he along with Natarajan came and requested the

https://hcservices.ecourts.gov.in/hcservices/



complainant a sum of Rs.10,00,000/- for such investment as loan.

4. Accordingly, the complainant had paid a sum of Rs.7 lakhs
on 02.08.2010 at his home in the presence of the said Natarajan
to the accused and for the said loan amount of Rs.7 lakhs, the
accused agreed to pay the interest of 12% p.a. On the very same
day, i.e., on 02.08.2010, the accused had executed a promissory
note, Ex.P.1. On the same day, the said Natarajan also given
loan of a sum of Rs.3 lakhs to the accused, for which he
executed another pro-note.

5. Though such an amount of Rs.7 lakhs was paid by the
complainant to the accused, for which he executed pro-note and
he agreed to repay the same when demanded, the accused did not
come forward to pay back the said amount of Rs.7 lakhs, when it
was demanded. However at one point of time, i.e., on 06.05.2011,
the accused issued a cheque in the name of or in favour of the
complainant for a sum of Rs.7 lakhs drawn in Axis Bank, Tirupur
Branch, dated .06.05.2011 with Cheque No0.015026. On request of
the accused, the . complainant deposited the said cheque on
06.05.2011 4ditself at his Bank, however, the same was returned on
07.05.2011 for the reason "Funds Insufficient™ in-the account of
the accused.

6. Thereafter the complainant sent a statutory notice under
Section 138 (b) of the Negotiable Instruments Act (For short NI
Act) on 17.05.2011- and the said notice was sent to wvarious
addresses given by the accused. Out of the several copies of the
notice sent to wvarious addresses of the accused, the accused
received it on 18.05.2011 at first address and he also received
the notice at 2nd and 9th addresses on 20.05.2011. However, the
notice sent to 3rd and 8th addresses of the accused had been
returned on 18.05.2011.

7. On receipt of the notice from the complainant, the
accused on 31.05.2011 sent a reply, where he has made a denial
of receipt of the amount and also has given a different story.
Since the accused did not come forward to pay back the money to
the complainant, in spite of the receipt of notice under Section
138 (b) of the NI Act and had given a reply with different story,
it can be presumed that the accused had committed the offence
punishable wunder 'Section 138 of the NI Act, accordingly the
complainant filed a complaint under Section 138 of NI Act.

8. The said complaint was taken on file in S.T.C.No.109 of
2012 by the trial Court. Before the trial court, on behalf of
the complainant, he himself was examined as P.W.l1l and Exs.P.l to
P.24 were marked. On Dbehalf of the accused, there was no
witnesses examined, nor any documents were marked. The trial
Court, after having completed the trial and after having
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appreciated the evidence adduced before the trial Court and
after having examined the same, has rendered the Judgment and
conviction by its order, dated 26.12.2014, whereby it was found
that the accused was guilty of the offence punishable under
Section 138 of the Negotiable Instruments Act. Accordingly, the
trial Court convicted him and sentenced him to undergo one year
SI and imposed a fine of Rs.1000/- in default, one month SI was
also awarded.

9. Aggrieved over the said Judgment and conviction made by
the trial Court, the accused preferred appeal before the First
Appellate Court, i.e., I Additional District and Sessions Judge,
Tiruppur in C.A.No.7 of 2015. The First Appellate Court, having
considered the Judgment of the trial 'court as well as the
strength of evidence adduced by the parties before the trial
Court, has come to the conclusion that the guilt of the accused
under Section 138 of the NI Act had not ‘been proved by the
complainant and accordingly, the First Appellate Court reversed
and set aside. the Judgment and conviction made by the trial
Court and set the accused at free by its Judgment, dated
27.03.2015. Aggrieved over the said order of acquittal made by
the First Appellate Court, the complainant has -preferred this
Criminal Appeal.

10. I have heard Mr.S.Baskar, the learned counsel appearing
for the complainant and Mr.I.Abrar Mohammed Abdullah, learned
counsel appearing for the accused.

11. The learned counsel appearing for the complainant would
make a submission that, the accused had not denied the execution
of the cheque as well as the signature found in the cheque which
is marked as Ex.P.2. The accused also did not deny the execution
of the pro-note, which was marked as Ex.P.l1. The cheque issued
by the accused was presented before the complainant's Bank and
it was returned for the reasons Insufficiency of Funds.
Thereafter statutory notice under Section 138(b) of NI Act was
issued, which was received by the accused and he had issued a
reply notice on 31.05.2011, which was marked as Ex.P.23 and on
the strength of these evidences, the complainant was able to
prove Dbefore the trial Court that, the accused committed the
offence punishable under Section 138 of NI Act, as the statutory
presumption under Sections 118 and 139 of NI Act has been
strongly created and made .in favour of the complainant, which
has not been rebutted acceptably by the accused and therefore,
the trial Court has rightly convicted the accused.

12. The learned counsel appearing for the complainant would
further submit that, even though a stand was taken by the
accused in the reply notice, i.e., Ex.P.23, that the accused did
not know the complainant till he received the statutory notice,
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i.e., Ex.P.4, 1in the cross-examination of P.W.1l, 1i.e., the
complainant, there had been a suggestion from the side of the
accused that, the accused had taken chit amount in his name, of
course 1in favour of or for the benefit of the complainant and
the said chit amount since had been not paid by the complainant,
that had been adjusted by the chit company from the amount of
the accused, as he had chit transaction with the said chit
company and at that time, the accused had given cheques as
security purposes, which had been misused by the complainant.

13. Pointing out these contradiction, the learned counsel
appearing for the complainant would submit that, the self-
contradiction made by the accused, -as he had taken one stand in
the reply notice and had taken another stand at the time of
cross-examination of P.W.1l, therefore he was not able to bring
any acceptable rebuttal to the statutory presumption already
established in favour of the complainant.

14. The /learned counsel appearing for the complainant also
pointed out. that, in the reply notice, the accused had taken a
stand that, he actually borrowed a sum of Rs.4,50,000/- only
from Natarajan and in order to settle the “same, he had given
empty cheques and empty pro-notes, which were misused by the
complainant in collusion with or in connivance -of, the said
Natarajan. Taking a complete U-turn, other story was tried to be
projected by -the accused at the time of "cross-examination of
P.W.1l, stating that, there had been a chit transaction between
the accused and the chit company, that toow for the benefit of
the complainant. These contradictions has completely shattered
the case of the defence, i.e., the accused as he has never cared
to give cogent evidence either Dby oral evidence or Dby
documentary evidence to substantiate his contention, in order to
give acceptable rebuttal to the statutory presumption created or
made already in favour of the complainant under Sections 118 and
139 of the NI Act.

15. By stating all these reasons, the learned counsel
appearing for the complainant would contend that, these aspects,
though had been considered properly by the trial Court and
rightly the trial Court had convicted the accused, the appellate
court has gone into the aspect completely in deviation of these
evidences and ;, had taken —a @ very, strange view that, the
complainant was not able. to prove that, from which source he
paid the money, i.e., Rs.7 lakhs to the accused and since the
complainant was not able to prove the source of money as he did
not file any Income-Tax Return before the trial Court to
substantiate that he had enough means at that time to give loan
to the accused for the said sum of Rs.7 lakhs, the case of the
complainant had not been proved and therefore on that ground,
the first appellate Court had come to a cryptic conclusion that,
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the case of the complainant was not proved and therefore the
conclusion arrived at by the +trial Court was erroneous and
accordingly, the first appellate court set aside the conviction
and sentence and acquitted the accused, which 1s thoroughly
erroneous.

16. Per contra, Mr.I.Abrar Mohammed Abdullah, the learned
counsel appearing for the accused would submit that, the trial
Court had not considered the important aspect of the source for
the complainant to make the payment of Rs.7 lakhs by way of loan
to the accused. He would submit that, since the complainant
claimed that the said amount of Rs.7 lakhs was paid by way of
cash and he deposed before the trial Court that, he mobilised
the fund out of his own source, which includes the paper bag
business he was undertaking, no such evidence had been filed
before the trial Court to substantiate his contention that, he
had enough means and source to mobilise the fund of Rs.7 lakhs
and paid to the accused.

17. The learned counsel would further point out that, it is
a settled legal proposition that, mere issuance of the cheque
and the signature of the cheque admitted by the accused, it
cannot be presumed that the cheque was issued only in order to
repay the debt towards the complainant unless it 'is proved that
such a debt as "claimed by the complainant was a legally
enforceable transaction.

18. Here .in the case in hand, according to the learned
counsel for the accused, absolutely the claim made by the
complainant that he paid a sum of Rs.7 lakhs towards loan with
12% interest was not at all paid to him and in the absence of
any acceptable evidence to substantiate such payment, it cannot
be easily presumed that, such alleged loan paid by the
complainant to the accused is a legally enforceable debt.

19. He would further submit that, if there is no
satisfactory evidence before the Court to substantiate that the
loan is a legally enforceable one, 1t cannot be presumed that
the cheque in question was issued by the accused only to clear
the said debt. Therefore, though these aspects were not properly
considered by the trial Court, the first appellate court, having
considered the evidence, as the case of the complainant was not
supported by = any ' document or oral evidence, in proper
perspective, had come to a conclusion that, the complainant was
not able to prove the debt, as if it is a legally enforceable
one and for the said purpose the cheque in question was issued
by the accused. Accordingly, the first appellate court rightly
set aside the Judgment and conviction made by the trial Court
and allowed the appeal by acquitting the accused.
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20. I have considered the said submissions made Dby the
learned respective counsel appearing for the parties, i.e.,
complainant as well as the accused respectively and have perused
the materials placed before this Court.

21. On perusal of the evidences made available before this
Court, certain admitted facts are to be noted. That the cheque
in question, i.e., P.W.2, was the cheque of the accused and he
did not deny the signature made in the Ex.P.2. Also the accused
did not deny the execution of the pro-note, Ex.P.l1. In this
context, the definite case of the complainant before the trial
Court was that, on 02.08.2010, a sum of Rs.7 lakhs by way of
cash was paid to the accused by the complainant as a loan with
12% interest per annum. On the said date, i.e., on 02.08.2010,
the pro-note, 1i.e., Ex.P.l1 was executed by the accused. The
further definite case of the complainant was that, on
06.05.2011, in order to repay the loan amount, for a sum of Rs.7
lakhs only towards principal, the cheque in question drawn at
Axis Bank, Tirupur Branch, was issued by -the accused. When the
cheque was presented on 06.05.2011 itself, it was returned on
the next day, 1.e., on 07.05.2011. Thereafter, the legal notice
was 1issued, under Section 138 (b) of the NI“Act -on 17.05.2011,
which was received on 18.05.2011 and 20.05.2011 by the accused
and in fact he had chosen to reply on 31.05.2011.

22. In this context, the reply notice given by the accused,
i.e., Ex.P.3 1is to be first evaluated, where, the definite stand
taken by the accused is to be looked into.

23. In the said notice, the accused has taken the following
stand

"My client stated that he didn't borrow any
amount from your client at any point of time
and he doesn't know about vyour client before
receiving your legal notice dated 17.05.2011,
actually my client has Dborrowed a sum of
Rs.4,50,000/- on 05.05.2010 at 2.5% per annum
from P.Natarajan, Kangayam Road, Tirupur and
the same day my client duly signed and gave
up fill wup two promissory notes and two
cheques 'to P.Natarajan for the collateral
purpose of the said loan amount. The cheque
Numbers are 1.015026, 2.015027. My client has
promised him that when he pays on 31st July
2011, my client will repay a sum of
Rs.4,50,000 + 1,50,000 = 6,00,000. But now
P.Natarajan has misused my client's cheques
and documents through your client."”

24. Though such a stand was taken that, the accused did not
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even know the complainant before he received the notice, dated
17.05.2011 from the complainant (Ex.P.4), a completely opposite
stand had been taken by the accused, which is reflected in the
cross-examination of P.W.1l, by way of suggestion made on behalf
of the accused. The relevant portion of the cross-examination of
P.W.1l, who is none other than the complainant before whom the
following suggestions had been made which was denied by the
complainant

"ot s &eT & & flueL v Mneesge  garssrs  adif &L 6

GurL ® Qar®s sTr 6T6OT MTYILD , elyﬁ] (AF:11 Cxefl  eTenr usum
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T @  Crrewrs  Qsflurg e praw SR, TO5S L lgmer

5T 6aT Gum Qe B &L Laflsmey . 6T eI S|S0 &6

WPle& SU UL L g| 6o prawin - arm S6rCal 6Tl LG Moyeussrs e surey,

Qoo  malg S \mESTT  sar prayn, el Quuify. grer &G

CurLUUL G QoE &8 sarprais  Hrer QSTEs & - Cousttiow  eTgif
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Y& BU UL LED ST& Q&T[H& & Celswr 1p W QBTmSs &8 TSI
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OIS e  STHEEHN Qs gler Cerer  sTe mrey  &FlUE V. 6TENN) - 6T6UTS (5

{.7,00,000 sLams QETHS & CouemoT lgIG @V 6ME  6TET MT YLD

EL 05 QsTma st QsrHs &6aImT ol 6T 6T e T, &6

Qgrens . {5.5,00,000 WU EW  FETPTQL SO ESTS  UTESTL LN ST

Qem@ssuul L Qamm srésron wmpmw Gamm dymisf Crr @

gg)élusugi on  Brudl  aysoms  srese  Oew ger Garemr  6Te mTey

grflusev. "'

25. On behalf of the accused, neither any oral evidence nor
any documentary evidence was marked before the trial Court.

26. If at all a stand has to be taken by the accused to
project his defence theory in order to rebut the statutory
presumption created in favour of the complainant by wvirtue of
Sections 118 and 139 of NI Act, the accused could have examined
himself and other supporting materials could have been placed
before the trial Court.

27. Here in the case-in hand, the first stand taken by the
accused, as reflected in his reply notice was that, he did not
know the complainant at all till he received Ex.P.4, notice,
dated 17.05.2011 issued by the complainant. However by way of
suggestion in the cross-examination of P.W.1 complainant, it is
the case of the accused that, he had chit transaction at
Markadharasi chit fund and in order to help the complainant, the
accused had taken chit amount from Markadharasi chit fund for a
sum of Rs.5 lakhs and for taking the said amount of Rs.5 lakhs
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from Markadharasi chit fund to help the complainant, the accused
claimed to have given two cheques which were misused by the
complainant. It is to be noted here that, the accused had taken
a definite stand that, he did not know the complainant at all
till he received the notice, dated 17.05.2011. However 1t was
suggested on his behalf while cross-examining the complainant,
i.e., P.W.1l, that the accused had taken chit amount for the
complainant. If at all the case projected by way of suggestion
made at the time of cross-examination of P.W.1l by the accused
side, he could have very well tried to establish the said stand
of the accused by examining himself and also could have produced
the documents if any to establish that, he had taken chit amount
from Markadharasi chit fund for a sum of Rs.5 lakhs for the
complainant. No such attempt even had been taken by the accused
and not even a piece of evidence had been produced before the
trial Court by the accused to substantiate the said theory.

28. That apart, when the accused taken a stand that, he did
not even know .the complainant, then how +the accused had taken
Rs.5 1lakhs /chit @ amount from Markadharasi chit fund to the
complainant  and  this aspect  has not Dbeen —explained or
substantiated.

29. It 1is further to be noted that, in the .reply notice,
i.e., Ex.P.23, the accused had taken a definite stand as
extracted herein above that, he had actually borrowed a sum of
Rs.4,50,000) - = Ofllee=05.05. 20 b0fwatirsi.2. 5% ipdeWcst Mp.a., from
P.Natarajan and on the same day, he had given duly signed two
promissory notes and two <cheques to the said Natarajan for
collateral ©purpose. This stand of the @ accused has been
completely shattered by the accused's own stand while the cross-
examination of P.W.l, as the suggestion made on behalf of the
accused side was that, the two cheques as well as the two
promissory notes were given by the accused towards security for
the chit amount of Rs.5 lakhs taken from Markadharasi chit fund
for the purpose of paying the same to the complainant. It 1is
absolutely an alien stand and is utter contra to the stand taken
by the accused in the reply notice.

30. These factors, i.e., the contradiction has been properly
appreciated by the learned trial Court Judge in his Judgment.
The relevant portion of the said discussion and finding given by
the trial Court is extracted hereunder

"' GLogyiLo TN grule USTT STT[HS & SiEIL UL UL L LIgle0
S|fafli umeor 10.8.81.9 . 246061 urt mal@osuio g USTT ST
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sterr ueufL o (5.4,50,000// SLal QU DSTEHALL, JBNEG WSTUTES @)
Teor B sLer o mls FLGseT, &TCsmemey  eTemr Her 015026, 015027
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31. Further, 1in so far as the source through which the
complainant was able to pay or give a sum of Rs.7 lakhs towards
loan to the accused 1is /concerned, the evidence given by the
complainant who was examined as P.W.1l is as follows

"prer  ags @ Qe s Uamons QSTHS S5&5TE S nelms eeaknE i
T08 & QsTHS a6 erermr mrey  oum SUNHE G QSTEH 0 LGTIT (LD
6T 6T DEHUSLD @mr & LIGTOT (L0 Cor 5 &I TS & LI6ToTLD
Qer®s Caer. ey,  em_ &l oo G Sergl smwrm sl Sl i
TOS 5I& QaThs 5516 ST . urg)  uswoTL TOS 8§15
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Qerhss n amrgslw werurs aOssLUULLE. amdls &6 S
Ul pweme  &Te &0 Qeul glor Cererm  eTer mTe HTE & GlFw wefle sme
CgemeuLi UL Lmew S &6 Qe &Cmenr . STeTg  mumT 6T 60T 6uT
Qewalprr oo prew o HITE @GS QuUe, Gunm  eflLmrr
ThS Cogui @uel, QUDDIT 66T MR TS @ ETUSL @6 e, "
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32. Though at the time of examination of P.W.1l, the Dbank
account of the mother of the complainant was not produced,
subsequently on re-opening on 09.09.2014, the said bank account
(Pass book) of the mother of the complainant was marked as
Ex.P.24. On perusal of Ex.P.24, it reveals that, a sum of Rs.5
lakhs was withdrawn from the account of the complainant's mother
on 13.07.2000. In this context it is to be noted that, the case
of the complainant was that, on 02.08.2010, he paid
Rs.7,00,000/- to the accused and in order to substantiate this
aspects, the P.W.l1l complainant had deposed before the trial
Court that, out of Rs.7 1lakhs, Rs.5 lakhs amount, which was
dropped from his mother's account and the remaining amount is
the fund mobilised by the complainant from his personal source.

33. This aspect has been appreciated in proper perspective
by the trial Court and the learned trial Court Judge has given
the following findings in his Judgment

"Gaialps e usTrsTrr  srulle gl usTT Tyl 02.08.2010
Coglfe . (5.7 oL &w sLar  Qup mis Qaram @  gm  &Ler
2 MiglF £L_ (o (0.5.5m.9).1) a5 & &L_6or Csmens Smu L
Qeas glugm srs el 06.05.2011 Csgilw  aps @ srGsTamewTeT 5
(0.5.6M.202) LSTT STTHS @ QPRIGL UL LSTE (6T D6IS SUL L~ &I &8
usrrsrrm  srufle  KinUle sUUL LT aTeT  darumg ufiEssmen
Qi mauld - usTT HTITIS W.5ST] SO& GN0E G  asTrmarun
@pTer a8l Omss usmurs QTS S5TE & pims kS HE i
T0S 616 - A8THs Cuemr  srar prey  oumi SUN\HE &1 OSMEHEL  LsTTEpLo
éTeuT DESUELD @5 & LIGTBT (LpL0 Cer & &I s & Li6uoTLO
Qer®s Csear. e&m & oo Gw  gmumr  eum sufeSms & UTEl  LswTLo
T0S 818 0&THS S5TE — skormr.  eraiaisTel, — QaToms e sl i
T08 86 QsThssLUL Lg e mre  (5.5,00,000/ /  amisuilems s
6T 60T G| gmumeor oum) &l semrs &S\ 8l TOS 518
QeTO& sU UL Lgley storm  enl s oefls sieT ergl Qi aumeng.
@8 G s USTT STFT &L Ly GG  Qewwu ul @er ar
w.g.eT.o .24 9 ar USTT SIrfer  smurymer  Skbwd) Ul&m s eTer uaurg
ami&ls  sasme  LfEumer - QEw maulln - 13.07.2010 Cssuilw s
am &s  sons St s sréston  (pewrs  {5.5,00,000// Qsrms
TS SLi UL Bi6T 6T G Qefluameng.  earGu  @ger dp oo u
ST ST rler & m e o 61T 6OIL0 @muugTs @ 15 Sloser mLo
SICETE T T

34. In spite of these evidences, which definitely created a
statutory presumption under Sections 118 and 139 of the NI Act
in favour of the complainant, whether such statutory presumption
has been properly rebutted by the accused has to be looked into.
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35. In this context, when we peruse the evidence, absolutely
no evidence was adduced on the side of the accused either orally
or document wise. The only evidence according to the accused
side is that, suggestion made by the accused side on the P.W.1
in cross-examination as well as the stand taken by the accused
in the Ex.P.23, reply notice. Apart from these two materials /
stand, nothing was produced before the trial Court to project or
substantiate the case of the accused side.

36. However the first appellate court has given the
following findings in the Judgment impugned. The relevant
portion of the findings is extracted hereunder for clarity as
well as appreciation

"Ors s dlw ard sasE (5.7,00000// siar  QSTHS &8 &nlgw
opmeln ¢ assl oeteter arTums Gl NE saflw e e M eTa)
grufl O HOTS SULL LE. IS8T  elumLiie umrs G Gurg
arg) st &1 g Ser  GNIS S  elsmremsmruil

;r,rrsuf el @ SLer ﬂLF; & ([ ug; @61)' G]aarr@g; (Bg;scrf 6T 60T mrrsu"
Qs swres - Qerhs Cser.  mmer g @  sLer Qarhs &5Ts
Qe&me soLi LG GCamensuilnesr &L Glue) S S (& LI 19 Wedle0
smeot LG glor Geteorm  eTer MR @ ewey.  6Tew G SEfLIUL L Semrs &e
uprofls & uBSCmeT.  mrer  seflul L geopule  urmofs s ek
SEUTS @ UL wiime  Heloer mg &l e H0  Glew gier Carerm  sTeT mTe
@ e, TEINGE Qe s umTLTs QSTHS HSTE & nnme TebsHE &I
705 6 ASTHS Coar  srarprew  aum el mE & CemEs & LT
6T6oT DEUELD @ & LIGEDT (LpLD Cer & &I TS & LIgwoTLO
Qer®s s&Te smenmm ... aalaamea, Ogmms aum SWamE & TOS 515
Qer@&sUUL L& 66T mTe {.5,00,000// oumisWeSlmn &1 eTe
gmurfer  am &)  somsSBral  TOS S | OHTOSSULL LE. 66
Coguiey  aumflelms & LT TESSUUL LS e pre  g8s G
usrs  Qemhss om amrgssln @ YaTurs a(SSUUL LE.. eears
ol tNGor,  usrrGor ST srGsreme  iGUTE  6THIS
aymsLULLE eaarp  efkurn @i el me  aer pre  srflgme .
Crpml 1e&Goor  usT Cor Geraeuu@n — Gs&) saTell  usmo @)
5SS &6 cv}!,g;rrmﬁ g UL me  eTermrey  siflgme ...
our.eT.o.24 ererg smurm  mGLL Cuns ams smsE UG HBHW
SL@EW.  eTer g Smumfler  Guwr %rr.aig; gl oy @&Lo. ST ST 6TET Gl
STUT T LS &1L QUSD &  HIeT 670G SILi LyT QIOTET 9y s
e &0 Qsw gler Ceterm  eTer mrey. Qe wee) emeEh 6T M Sl
6T 6T . oprg &ML &g gle SEOTG  GTUTT ST s S\ &l
{.5,00,000/ / TOS SSTS &ap) oUT.&IT. 924 S8 &6V
Qewwul L@ererg. e Cupuy  saus sy @fu FUT  @ES
a8 8o e s aflemfs &U UL afle . Guom Lig gmumT
seors &S\ i TS SU UL LSTS Qeme oL UG {.5,00,000,/ /
agls @ OQesrhuusyars grar aESSLUULLE aaTug  GPS &I
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o saflewrer  aumd Qumfl sT S e afoal LB SU UL afle 6.
{.7,00,000// a7 sSLaT QETHSGL @ S5GSH 26Tt TN UDS
Quuwi U LN & 6T & Qeum (m, SLSTTPLO gl srLLe &S &6
QeuiwluLofl me.  amg)  aumomrer  arfluw  QFS &l eSSk s
6Te0 I Sagdlugm ermm . euponer aufl UL S &l (5.20,000/ /5@ G
Ul GeurLr  Qewiw WYlewrgl. sTGsmeme  (ip ouLomsGeur Uﬂqsﬁ 60 g CaL U
srGaTeme  (1p suLom e Geur Qs @@&; & eumwiuyu, o emwr (. g}bmrrsﬁ
gpiary QsrhssTwe QIMeswrs ummw  Cerhs SsTE O g
TN M& Qe oTE 58 5T @ome. Gugs  &TésTm (powrs smumT
s S\mn & TOSS5sTE  amdl  Qame auflms Siw gL Gumuy
erGsmmmomutu  Crrpwrs el 1o Qerhg & Quulg Sms &
Sumw U U, @b S\mE Sl Sl um ) Quuiu e & LIGTOTLOM &
Qer®s ssTe QTuag THMmE QST s 66 &516 @ mo.  Cgi
m_lrr.&rr.c% 24 “eamig) umey UG g,asg)' & ums @ Gurg  17.3.2010w
Coa {5.5,00,000,// (& SL UL LTS et (6T 61 &l. Uﬂ}bsomsu am@
uswry - QaThs g)g;rres Qemewuu@w  2.8.2010 %@m Cugo  seor
gmurflerr - seore & \mn & ST (5.5,00,000/ / dO5 8 OQSTHSSH5TE
usTfGomr et  gmumer &6 aﬂmﬂ@,r_r, & S (.5,00,000 / /
T0s 8 QBrhsssTs usTiGuT  S&T  Ws®  efemramswr  iylomer
amrs & g Sl6ur  gweg  feliNCur  arg s nefkw . ererGe
arg) Qemeug)  Cume oUT.&. 9 24 s6mrs SS\BE & 6T(HS &L UL L Lswro
gnar  adieE Qsr@ssUul L aarug GOs s arguier — srumer
oflemfs 51 Guuil LNs ke & aumuil U, @5 SHb Siln SR U )
Quowi L LN& & SO ET 6T ST60 &S & Guom Litg Qs TensmLs
Qs 55 s loll  gemell @ QuUTEmeTTETT  auEs)l  2eTeTg  eTeT UG
s s sU UL el emen.  Gugun  {5.7,00,000// sLear  QerhsGL R
BUT  SET6 §  summrer —eufl Saord 6 @6 emev-, et m) - G nyeusekmms S
umr & G Gurg gl Gerweig 00 Q&I s 56 65TE& @ me.
Lol Gully surfsGn  GQerfe  Gsug suurdls s amASTS
Qe aulme Guw e ([5.7,00,000/ / sy sLar Qerhs Slmn Siw
s SO  &L6ue Soussln st s saflw me e mio,  Seflurs
QM &G G UITfs & UGASTEHAIL  euTe) S lueT aTIT . Sy erme
eI geofliuL L S (& oumrg) Sru Lo
e ool LB SU ULeflw me.  gelarm  Seflurs  urTofls & eI
TS MG gl STE SN QW well e 6TET USTEID,  euHLTeT  ourf)
TS (& G]&gug, ] su@sugku M6 6T mI - S lueT 6 g%Q Elsmsoufigitn ,
6o g,rru.lrrrr SemTS aﬂaﬂ@;_r, g  umtw  eRSSUUL LSTS  eurg)
G PUNE I8 sar  sTLMT s &l eflemfls sUULTSSTRIL  eurd)
&L 6 o g Cure  arEls & {.7,00,000//  a&ifs & &Leur
Qer®s &6 snigl  oETeln @ GuUTETSTT aesl Guuiu s suU UL aflo me
éTeoT ug,JLn gl Qe e).lgu Curer usThe  Qeme U UL 6T 6T ST
sULLULY Boadng s sl SLaT g  aarugly  QsfEing.
sTarGal  6uT.om. 9.2 erGamemeouiy  oeTer  eCLYS G TEUmEL WS
gaorm 61 smemgssre  Comuy STCsTmLN o eTeT  YMETS Sl
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QuuiiNe sUul LeTes Sruralls s Wewrg. gOareafl &L LU Ligwer
sLar  QuuuLNe suuLellwme  aETusTRIL,  STEETDRN  (PURISID
Eruf) e lure  QErHs sU ULTS g%q'@smsuuﬂgyd yso  Crrs HGaGw
gl ger  srUuU, asms Ouwu e sefllw e garug  GOsafureng.
ysn Crrs sl  ard sriu, aws@ Guul s suuLeflw me  eTer LG
6um.&m.1em GNS S of\FTiTemezaT Qe &&e\mE G5 TSI
Quuiu g gleT ergTe g saTmar Qs apsslw  efrhs g1
QarereTTesTL s G  oFS5ales Slain  urdl umLwefl e sTer Gm
&t urafs su u@sng. "

37. The first appellate court has not 1looked into the
Ex.P.1, Pro-note, Ex.P.2, Dishonoured cheque, Ex.P.23, Reply
notice given by the accused and Ex.P.24, Bank passbook accounts,
i.e., S/B Account of- the mother of ‘the ecomplaint 1in proper
perspective.

38. In fact the first appellate court in  the above said
findings has pointed out that, as per Ex.P.24, Rs.5 lakhs was
withdrawn on 17.03.2010, however, the amount .of Rs.7 1lakhs
claimed to have been given on 02.08.2010 and-the complainant did
not say either in the complaint or in his chief examination that
Rs.5 lakhs out of Rs.7 lakhs paid to the accused was taken only
from the mother's account, therefore 1in order to substantiate
the same, the complainant ought to have examined his mother as
one of the witness, in absence of the same, the case of the
complainant cannot be accepted.

39. In this regard, this Court finds that, the factual
matrix recorded by the learned first appellate Court about the
dates itself 1is wrong, because, Ex.P.24 clearly demonstrates
that on 13.07.2010, a sum of Rs.5 lakhs was withdrawn from the
account of the mother of the complainant, whereas the learned
first appellate Court Judge recorded it as 1f the said
withdrawal was made on 17.03.2010. On the basis of the wrong
recording of the date  of withdrawal, ‘the learned Judge has
further given the findings that the loan was claimed to be given
on 02.08.2010, whereas the amount was withdrawn on 17.03.2010,
therefore it cannot be presumed that, the said amount withdrawn
from the mother's account was given to .the accused for the loan
purpose and for the said purpose, the mother of the complainant
ought to have been examined.

40. These reasoning given by the learned first appellate
Court Judge 1is not only against facts as well as the evidence
but also is completely in flaw.

41. The learned appellate Court Judge has given yet another

finding that, in order to prove that one R.Sundari, whose bank
statement was filed as Ex.P.24, was the mother of the

https://hcservices.ecourts.gov.in/hcservices/



complainant, no document was filed. Therefore the learned first
appellate Court even doubted the relationship of the complainant
and her mother, which is very unfortunate, Dbecause, when we
peruse the original, Ex.P.24, which is a Saving Bank Passbook of
the complainant's mother, clearly given the address of the
complainant, i.e., No.42, Nachipalayam post, Vijayapuram via,
Tirupur - 641 606 and the photo of the complainant's mother also
has been pasted in the Saving Banks Account book. It is also to
be noted that, the mother of the complainant 1is a retired
Teacher. Therefore there could have been a source for getting
pension and infact there had been continuous transactions of
credit and withdrawal available in the said account, where on
the particular date, i.e., on 13.07.2010, a sum of Rs.5 lakhs
had been withdrawn.

42. Out of the sum of Rs.7 lakhs loan amount, since there
are evidences to establish that Rs.5 lakhs had been withdrawn
just a week or two before the said payment of the loan and for
the remaining. amount since the complainant ~was running a
business, certainly the complainant had established that, he got
a source to mobilise the said fund of Rs.7 lakhs for giving the
said loan to the accused.

43. Moreover, the first appellate court failed to appreciate
the fact that, the accused has not taken a definite stand. In
the reply notice he had taken a stand that, he did not know the
complainant and also taken a stand that, he borrowed a sum of
Rs.4,50,000/- from Natarajan and in order to repay the same by
way of security, he had given two blank cheques and two blank
promissory notes. Whereas the very same accused has, on his
behalf, when P.W.l1l was  cross—examined; ‘had taken a stand that,
the accused had taken a chit for a sum of Rs.5 lakhs from
Markadharasi chit O o iy = G e complainant. These
contradictory stand taken by the accused clearly exposes the
accused that, he did not have any valid defence or alternative
theory in order to rebut the presumption established in favour
of the complainant by virtue of Sections 118 and 139 of NI Act.

44. These aspects have not at all been considered by the
first appellate court and in fact, the first appellate court has
taken a completely tangent view and even to the extent of
recording the factual matrix wrongly in his findings. Therefore
the entire approach taken by the first appellate court, in the
opinion of this Court, is . completely flawed.

45. The legal position on the above discussed aspects have
been well settled.

46. In Hiten P.Dalal v. Bratindranath Banerjee reported in

(2001) 6 SCC 16, the Hon'ble Apex Court has decided that, the
third presumption available to the Bank under Section 139 of the
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NI Act gives a clear presumption to the Bank to come to a
conclusion that, unless contrary is proved, that the holder of a
cheque received the cheque, of the nature referred to in Section
138, for the discharge, in whole or in part, of any debt or
other liability, makes the effect that these presumption is to
place the evidential burden on the appellant or proving that the
cheque was not received by the Bank towards the discharge of any
liability. In this context, the following findings of the
Hon'ble Apex Court is extracted hereunder

"21. The appellant's submission that the

cheques were not drawn for the 'discharge in

whole or 1in part of any debt or other

liability' is answered by the third
presumption avadlable to the Bank
under Section w397 0oL the Negotiable

Instruments ‘Act. This section provides that
"it shall be presumed, unless the contrary is
proved,« that the holder of a cheque received
thef . Chedgliic, of the "nature dagerTedy to
in Section 138 for the discharge, in whole or
in part, of any debt or other liability". The
effect of these presumptions is to place. the
evidential burden on the appellant .of proving
that the cheque was not received by the -Bank
towards the discharge of any liability

22 . Because both Sections ;138 and -39 require
that .the Court "shall presume" the liability
of the drawer of the cheques for the amounts
for which the cheques are drawn, as noted
in State of Madras vS. A. Vaidyanatha
Iyer AIR 1958.8C 61, it is obligatory on the
Court to raise this presumption in every case
where the factual basis for the raising of
the presumption had Dbeen established. "It
introduces an exception to the general rule
as to the burden of proof in criminal cases
and shifts the 'onus " on to the accused”
(ibid) . Such a presumption is a presumption
of law, as distinguished from a presumption
of ~fact ~which describes -provisions by which
the' court "may presume" a certain state of
affairs. Presumptions are rules of evidence
and do not conflict with the presumption of
innocence, because by the latter all that is
meant is that the prosecution is obliged to
prove the case against the accused beyond
reasonable doubt. The obligation on the
prosecution may be discharged with the help
of presumptions of law or fact unless the
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accused adduces evidence showing the
reasonable possibility of the non-existence
of the presumed fact.

23. In other words, provided the facts
required to form the basis of a presumption
of law exists, no discretion is left with the
Court but to draw the statutory conclusion,
but this does not preclude the person against
whom the presumption is drawn from rebutting
it and proving the contrary.

A fact 1is said to be proved when, "after
considering the matters before it, the Court
either believes it to exist, or considers its
existence so 'probable that a prudent man

ought, under the circumstances of the
particular case, to act upon the supposition
that' it exists" . Therefore, the rebuttal

does not have to be conclusively established
but such evidence must be adduced before the
Court 4An= support of the defence _that» the
Court must either believe the defence. to
exist | or consider its existence to |be
reasonably probable, the standard of
reasonability being that of the 'prudent
man'. "

47. The Hiten P.Dalal's case cited above has been followed
by the Hon'bel Apex Court in the subsequent decision in
K.N.Beena v. Muniyappan and anr., reported in (2001) 8 SCC 458,
the following findings of the Apex Court can be usefully
referred to herein

"7. In our wview the impugned Judgment cannot
be sustained at all. The Judgment erroneously
proceeds on the basis that the burden of
proving consideration = for a dishonoured
cheque is on the complainant. It appear that
the learned Judge had lost sight of Sections
118 and 139 . 0f -the Negotiable Instruments
Act. Under Section 118, unless the contrary
was proved, it 1s to be presumed that the
Negotiable Instrument (including a cheque)
had been made or drawn for consideration.
Under Section 139 the Court has to presume,
unless the contrary was proved, that the
holder of the cheque received the cheque for
discharge, in whole or in part, of a debt or
liability. Thus in complainant's under
Section 138, the Court has to presume that
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the cheque had been issued for a debt or
liability. This presumption 1is rebutable.
However the burden of proving that a cheque
had not been issued for a debt or liability
is on the accused. This Court in the case of
Hiten P.Dalal wv. Bratindranath Banerjee
reported in MANU/SC/0359/2001 : 2001 Cri LJ
4647 has also taken an identical view.

8. In this case admittedly the 1lst Respondent
has led no evidence except some formal
evidence. The High Court appears to have
proceeded on the Dbasis that the denials /
averments in his reply dated 21st May, 1993
were sufficient to shift the burden of proof
onto the Appellate complainant to prove that
the cheque - was issued for #a , ‘debt or
ligbilitys This 1s an entirely < erroneous
approach. The 1st Respondent had to prove in
the' trial, by leading cogent evidence,' that
there was no debt or liability.  The '1st
Respondent not having led any evidence could
not be said to have discharged the burden
cast on~him. The 1st Respondent not having
discharged the burden of proving that.-the
cheque was not issued for a debt or liablity,
thewconviction as awarded by the Magistrate
was ‘correct. The High Court erroneously set
asidesthat conviction."

48. In fact the learned counsel appearing for the accused
has relied upon the Judgment of the Apex Court in (2003) 1 SCC 1
in the matter of C.Antony v. K.G.Raghavan Nair, where the
learned counsel relied upon para no.6, which reads thus :

"6. This Court in a number of cases has held
that though the appellate court has full
power to review the evidence upon which the
order of acquittal 1is founded, still while
exercising such an appellate power in a case
of acquittal, the appellate court, should not
only consider every matter on record having a
bearing / on the question of fact and the
reasons. given by the courts below in support
of its order of acquittal, it must express
its reasons in the judgment which led it to
hold that the acquittal is not justified. In
those line of cases this Court has also held
that the appellate court must also bear in
mind the fact that the trial court had the
benefit of seeing the witnesses in the
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witness box and the presumption of innocence
is not weakened by the order of acquittal,
and in such cases if two reasonable
conclusions can be reached on the basis of
the evidence on record, the appellate court
should not disturb the finding of the trial
court [See Bhim Singh Rup Singh wv. State of
Maharashtra, (1974) 3 SCC 762 and Dharamdeo
Singh v. State of Bihar, (1976) 1 SCC 610]"

49, The learned counsel also relied upon the Judgment of
this Court made 1in P.Krishnasamy vs. Delta Knit Wearables,
reported in 2011 (3) MWN (Cr<) (DCC) 1.

50. I have perused the two decisions referred by the accused
side.

51. In C.Antony's case, 1t was the case where the trial
Court held /that, @ the prosecution case . was not proved and
therefore dismissed the complaint. However in appeal, the High
Court on re-appreciation of the evidence, concluded that the
appellant / faccused was guilty and accordingly -convicted him.
Setting aside the said decision taken by the High Court, the
Apex Court has held that, the appellate court should not only
consider every matter on record having a bearing on the question
of fact and the reasons given by the Courts below in support of
its order of acquittal, it must express .its reasons in the
Judgment which led to hold that the acquittal is not justifiable.

52. Here in the case in hand, first of all, it is not the
case of acquittal Dby the +trial Court, it is a conviction.
However the first appellate Court while reversing the said
conviction has given its finding, which this Court finds that
factually wrong. This Court also finds that, the first appellate
Court has not at all considered the statutory presumption under
Sections 118 and 139 of NI Act and no evidences absolutely
whatsoever from the accused side to bring an acceptable rebuttal
of such statutory presumption. Therefore the case cited by the
accused side, i.e., C.Antony's case would not help the accused
and in fact it strengthen the case of the complainant 1in the
present case in hand.

53. Like  that, in  respect. of P.Krishnasamy's case, the
learned Judge had raised a doubt that, the cheque was issued in
1995 and was used in the year 2000. Therefore it created a doubt
in the minds of the Court, as the delay in using the cheque was
not at all explained by the complainant. Therefore the learned
Judge came to a conclusion in that case, that there had been a
failure of complainant to discharge its initial burden to prove
existence of legally enforceable liability.
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54. Here in the case in hand, on facts, with support of
evidence, the complainant was able to establish the prima facie
case that, statutory presumption that there had been a debt,
which 1is legally enforceable, for which cheque in question was
issued supported by pro-note executed by the accused.

55. In the absence of any denial of the signature of the
accused both in the pro-note as well as in the cheque, i.e.,
Ex.P.1 and Ex.P.2, the execution of those Ex.P.l1 and Ex.P.2 can
be safely accepted in favour of the complainant. Therefore in
this case the statutory presumption under Sections 118 and 139
very well had been created or established by the complainant,
whereas the said presumption, even though a rebuttable
presumption, has not been shattered by way of acceptable rebutal
on the side of the accused. In fact the accused has not brought
any evidence either orally or by way of documents.

56. If at . all the theory of the accused that, he had chit
transaction with Markadharasi chit fund and for the said
purpose, cheques were issued which were 'misused Dby the
complainant /is. to be taken into account, the said theory, even
though is completely contrary to the earlier stand taken by the
accused in 'the reply notice, i.e., Ex.P.23, at least in order to
establish or substantiate the said stand of the chit transaction
as projected by the accused by way of suggestion made while
cross-examining P.W.1l, the accused could have examined himself
and produced -some documents to show prima facie, that he had
chit transaction with Markadharasi chit fund. However no such
attempt has even been taken Dby the accused  side, which has
clearly established that, the accused has got nothing to project
as defence theory as he tried to project. However these aspects
have not at all been taken into account by the first appellate
Court.

57. About the statutory presumption under Section 139 of NI
Act, the Hon'ble Apex Court in Rangappa v. Sri Mohan reported in
(2010) 11 SCC 441 has given the following finding
26. In light of these extracts, we are in
agreement with the respondent-claimant that
the presumption mandated Dby Section 139 of
the Act does indeed include the existence of
a legally enforceable debt or 1liability. To
that 'extent, the impugned observations in
Krishna Janardhan' Bhat . (supra) may not be
correct. However, this does not in any way
cast doubt on the correctness of the decision
in that case since it was based on the
specific facts and circumstances therein. As
noted in the citations, this is of course in
the nature of a rebuttable presumption and it
is open to the accused to raise a defence
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wherein the existence of a legally
enforceable debt or liability can be
contested. However, there can be no doubt
that there 1is an 1initial presumption which
favours the complainant.

27. Section 139 of the Act is an example of a
reverse onus clause that has been included in
furtherance of the legislative objective of
improving the credibility of negotiable
instruments. While Section 138 of the Act
specifies a strong criminal remedy in
relation to the dishonour . of cheques, the
rebuttable presumption under Section 139 is a
device to prevent undue delay 1in the course
of litigation. However, it must be remembered
that .the offence made punishable ‘by. Section
138 ‘can. be better described as a regulatory
offence since the bouncing of -a cheque 1is
largely in the nature of a civil wrong whose
impact / is wusually confined to the private
parties dinvolved in commercial transactions.
In such a scenario, the test of
proportionality should guide the construetion
and .intérpretation of reverse onus clauses
and~the accused/defendant cannot be expected
to “discharge an' ‘unduly -high s&tandard |or
prootf.

28. In the absence of compelling
justifications, jreverse onus c¢lauses usually
impose an evidentiary burden and not a
persuasive burden. Keeping this in view, it
is a settled position that when an accused
has to rebut the presumption under Section
139, the standard of proof for doing so 1is
that of “preponderance of- probabilities'.
Therefore, if the accused is able to raise a
probable defence which creates doubts about
the existence of a legally enforceable debt
or ‘liability, the prosecution can fail. As
clarified in the citations, the accused can
rely on -the ‘materials submitted by the
complainant in order to raise such a defence
and it is conceivable that in some cases the
accused may not need to adduce evidence of
his/her own.

29. Coming back to the facts in the present
case, we are 1n agreement with the High
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Court's view that the accused did not raise a
probable defence. As noted earlier, the
defence of the loss of a blank cheque was
taken up Dbelatedly and the accused had

mentioned a different date in the “stop
payment' instructions to his bank.
Furthermore, the instructions to “stop

payment' had not even mentioned that the
cheque had been lost. A perusal of the trial
record also shows that the accused appeared
to be aware of the fact that the cheque was
with the complainant. Furthermore, the very
fact that the accused had failed to reply to
the statutory notice under Section 138 of the
Act 1leads to the inference that there was
merit din the complainant's version. Apart
from not raising a probable defence, the
appellant-accused was not able to contest the
existence of a legally enforceable debt or
liability.

58. In a similarly placed case under Section 138 of the NI

Act, where, though the trial Court has convicted, the first
appellate Court reversed the same, as against which, when appeal
were preferred, this Court 240 Crl.A.NOWS1 of 2016 in
V.P.Kumarasamy v. S.Ayyappan, by order, dated 08.02.2018, I have
taken the following view

"27.Here "in the case  in hand, ,the only

evidence according to the accused, was that

he had filed Insolvency Petition, where he

shown the name' of 'the son-in-law of the

complainant as one of the creditors and

showing wvarious @ liabilities including the

name of the son-in-law of the complainant,

the cheques which have already been given to

each of the creditors have been mentioned and

Ex.P.1, the cheque in question had also been

given to the son-in-law of the complainant,

which has been misused by the complainant.

28.In this regard, though the first appellate
Court has given much credence on the said
statement based on the certified copy of the
Insolvency Petition filed before the
appellate Court, the said petition does not
disclose anything in favour of the accused to
support his case that Ex.P.l-cheque was also
given to the son-in-law of the complainant.
Moreover, it was the definite case of the
accused before the trial Court that, there
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was a chit transaction between the son-in-law
and the accused and out of the said
transaction, whatever money borrowed by the
accused had already been settled. Once, the
transaction between the son-in-law of the
complainant and the accused since had been
settled as admitted or averred Dby the
accused, the question of showing the said
Palanisamy 1i.e., the son-in-law of the
complainant, once again in the 1Insolvency
Petition, as one of the creditors, does not
arise at all.

29.Moreover, on perusal of the said
Insolvency Petition '‘as has been shown above,
it is disclosed that the very same cheque of
ICICI .Bank had been shown against -not only
Palanisamy, the son-in-law of the
complainant, but also against one Muthukumar.
Therefore, the accused was not definite in
the! specific case as he averred -or deposed
before the trial Court and hence, the
averment or deposition on the paxt of the
accused ~cannot Dbe taken as an _acceptable
rebuttal and the statutory presumption is
always in favour of the complainant.
Therefore, this Court has no hesitatien to
C@me 4" @86 the = convldfisiens” that ™GEE. fig@st
Appellate Court has erroneously reversed the
finding and Judgment given by the trial Court
and  accordingly, this Court is of| the view
that  the Judgment impugned. passed Dby the
First "Appellate Court "ls|iliable to# be set
aside and the Judgment and conviction of the
trial Court is to be restored.

30.In the result, the Judgment of the First
Appellate Court namely, the learned 1II
Additional District and  Sessions Judge,
Erode, made in C.A.No.25 of 2014 dated
07.12.2015 is set aside and the Judgment and
the conviction made by the learned District
Munsif -cum-" Judicial Magistrate, Kodumudi,
Erode, in S.T.C.No.433 of 2009, is restored."

59. Applying the principle laid down in wvarious Judgments,
as cited above of the Hon'ble Apex Court as well as this Court,
on facts, the complainant has established the case that,
statutory presumption that, cheque in gquestion has been executed
by the accused and in support of which, he had also executed a
pro-note, i.e., Ex.P.l1 and there is no contra evidence to prove
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the contrary stand brought in by the accused side, in order to
shatter the statutory presumption created under Sections 118 and
139 of the NI Act. The appreciation of these aspects by the
trial Court and the consequential conviction became inevitable
and the same ought not to have Dbeen disturbed by the first
appellate Court. However the first appellate court on complete
erroneous assumption with wrong facts has come to a conclusion
that the trial Court Judgment was wrong and accordingly set
aside the same.

60. However on perusal of the evidences and also on
consideration of the facts of the case, Dby applying the law
settled in this regard by the Hon'ble Apex Court as well as this
Court, in number of Judgments, as has been cited above, this
Court 1is of the considered wview that, the first appellate Court
has erroneously decided the appeal under the impugned Judgment.

6l. For all these reasons stated above and the discussion
made herein ‘above, this Court 1is inclined to set aside the
Judgment of  the first appellate Court by restoring the Judgment
and conviction made by the trial Court.

62. In the result, the Judgment made in.C.A.No.7 of 2015 by
the I Additional District and Sessions Judge, Tirupur, dated
27.03.2015 is hereby set aside and the Judgment and conviction
made by the Judicial Magistrate / Fast Track Court, Tirupur in
S.T.C.No.109 of 2012, dated 26.12.2014 is hereby restored.

As a sequal, the trial Court is directed to execute the
sentence awarded against the accused in  Judgment, dated

26.12.2014 of the trial Court made in S.T.C.No.1l09 of 2012. Thus
the appeal is allowed as indicated above.

sd/-
Assistant Registrar (CS VIII)

//True Copy//

Sub Assistant Registrar
tsvn
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1. The I Additional District and Sessions Judge
Tirupur.

2. The Judicial Magistrate / Fast Track Court,
Tirupur.
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