
BAIL SLIP

The  Appellants/Accused,  namely  1.Babu,  S/o.Dhanam,
2.Rajendran, S/o.Arjunan, were directed to be released on bail
as per the order of this Court dated 04.01.2012 made in M.P.No.
1/2012 in Crl.A.No. 9/12.

 IN THE HIGH COURT OF JUDICATURE AT MADRAS

RESERVED ON : 26.03.2018

PRONOUNCED ON :  20.12.2018     

CORAM

THE HONOURABLE MR.JUSTICE R.SURESH KUMAR

Criminal Appeal No.9 of 2012 

1.Babu
2.Rajendran ... Appellants/Accused

        
- Versus -

The State rep. by
The Deputy Superintendent of Police,
Dharmapuri Sub Division,
Crime No.414 of 2009                  .. Respondent/Complainant

Criminal  Appeal  filed  under  Section  374  of  Criminal
Procedure Code, call for the records in S.C.No.40 of 2011, dated
15.12.2011 on the file of the Principal District and Sessions
Judge, Dharmapuri and set aside the judgment and conviction.

 For Appellants  : Mr. A.Padmanaban
  For Respondent  : Mr.J.Shanmuga Rajeswaran

     Govt. Advocate (Crl.side)

JUDGMENT

This  Criminal  Appeal  has  been  preferred  against  the
judgment and conviction made by the learned Principal District
and Sessions Judge,  Dharmapuri in S.C.No.40 of 2011 on the file
of the said Court by judgment dated 15.12.2011.

2. The case of the prosecution are as follows:
That on 05.10.2009, at about 8.00 p.m. in front of the

Mariyammal Koil bus stand at Elagiri village under the police
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limit of Thoppur Police Station, Dharmapuri District, the first
accused Babu of Elagiri village to the annoyance of the witness
Mariyappan (P.W.1) uttered unparliamentary words by dragging the
caste name of P.W.1 and in the same course of transaction in
furtherance  of  the  common  intention,  A1  assaulted  the  P.W.1,
Mariyappan with stone on the left scalp and with soda bottle on
the left forearm and caused injuries.  The A1 also assaulted
with stone on the right shoulder and right cheek of P.W.2, one
Madhu  and  caused  injuries.   In  the  course  of  the  said
transactions the A2, Rajendran gave tube light to the A1, Babu
and asked him to assault the witnesses P.W.1 and P.W.2.

2.2. Pursuant to the said occurrence, it is the case of
the  prosecution  that,  on  receipt  of  information  from  the
Dharmapuri  Government  Hospital  on  06.10.2009,  the  P.W.9,
Murugan, Head Constable visited the hospital and recorded the
statement  from  P.W.1  and  on  that  basis,  the  P.W.10,  Sub
Inspector of Police had registered the case at Thoppur Police
Station in Crime No.414 of 2009 under Sections 294(b), 323, 324
of IPC and Section 3(i)(x) of SC/ST (Prevention of Atrocities)
Act,  1989  against  the  accused  persons  on  16.45  hrs.  on
06.10.2009.

2.3.  Thereafter,  the  registration  of  FIR  had  been
informed to the Deputy Superintendent of Police, and who, on
written instructions given by the Superintendent of Police on
06.10.2009  vide  his  proceedings  No.C1/28453/2009,  had
investigated the matter and had progressed the investigation by
visiting the scene of occurrence on the same day prepared rough
sketch  and  after  obtaining  Mahazar  witnesses,  the  Deputy
Superintendent of Police i.e., P.W.11, who was the investigating
officer  then,  had  arrested  A2  on  06.10.2009.   A1  since  had
obtained anticipatory bail he was not arrested.

2.4.  Thereafter,  the  P.W.12,  who  was  the  Deputy
Superintendent  of  Police  for  the  relevant  police  station  had
continued the further investigation, who, after having completed
the  investigation,  had  filed  final  report  (charge  sheet)  on
02.09.2010,  before  the  learned  Judicial  Magistrate  Court,
Dharmapuri  and the said charge sheet was taken on file by the
learned Magistrate on 06.12.2010 in PRC.No.11 of 2010 and had
been sent to the Principal Sessions Judge, Dharmapuri for trial.
After  the  case was committed  to the Principal  District  and
Sessions Judge, Dharmapuri, where, after having given the case
number as S.C.No.40 of 2011 on 25.04.2011, the case was taken up
for trial.

2.5. On behalf of the prosecution, 12 witnesses i.e.,
P.W.1 to P.W.12 were examined and 12 exhibits i.e.,Exs.P1 to P12
were  marked.   However,  no  material  objects  (M.O.)  had  been
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produced by the prosecution.  On the side of the accused, no
defence  witnesses  either  oral  or  documentary,  were  produced
before the Trial Court.

2.6. The Trial Court, after having completed the trial
had given its judgment, dated 15.12.2011 whereby, the Sessions
Court found guilty of the accused A1  for the offence punishable
under Sections 294(b), 323 and 324 of IPC read with Section 34
of IPC and accordingly, the A1 was convicted for the offence
under  Section  294(b)  and  he  was  sentenced  to  undergo  three
months imprisonment and to pay a fine of Rs.1,000/- in default
to  undergo  simple  imprisonment  of  two  months.   A1  was  also
convicted for the offences under Section 323 of IPC [2 counts]
and  for  each  count,  he  was  sentenced  to  undergo  one  year
imprisonment and shall pay a fine of Rs.1,000/- for each count
in default to undergo simple imprisonment for three months for
each count.  The A1 was also convicted for the offences under
Sections 324 of IPC and he was sentenced to undergo two years
imprisonment  and  to  pay  a  fine  of  Rs.1,000/-  in  default  to
undergo simple imprisonment for six months.

2.7. Like that, the Trial Court also convicted the A2 for
the offences under Section 323 read with 34 of IPC and he was
sentenced to undergo one year rigorous imprisonment and to pay a
fine of Rs.1,000/- in default to undergo simple imprisonment for
three months.  A2  was also convicted for the offence under
Section 324 read with 34 of IPC and he was sentenced to undergo
two years rigorous imprisonment and to pay a fine of Rs.1,000/-
in default to undergo three months simple imprisonment.

2.8. Both the accused i.e., A1 and A2 were found not
guilty  for  the  offences  punishable  under  Section  3(i)(x)  of
SC/ST (Prevention of Atrocities) Act, 1989, accordingly, they
were acquitted from the said charges and the Trial Court also
directed that, the substantive sentence of imprisonment are to
be under gone by the accused persons concurrently.  Aggrieved
over  the  said  judgment  and  conviction  made  by  the  Sessions
Court, by judgment dated 15.12.2011, the accused persons have
preferred this Criminal Appeal.

3.The case of the prosecution was that, there had been an
assault  by  A1  to  cause  injuries  on  P.W.1  and  P.W.2  and  for
causing  such  injuries,  according  to  the  prosecution,  the  A2
assisted him by handing over the tube light as a weapon and
insisted  the  A1,  to  cause  injury  on  the  injured  witnesses
namely, P.W.1 and P.W.2.

4. It is the case of the prosecution that, the occurrence
was taken place on 05.10.2009 at 8.00 p.m. at Elagiri bus stand
near  Mariayamman  temple.   According  to  the  prosecution,
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thereafter, the injured witnesses i.e., P.W.1 and P.W.2  were
taken  to  the  Dharmapuri  Government  hospital  by  P.W.3  and
accordingly, they were admitted as in patient and based on the
report given by the doctor, who received the P.W.1 and P.W.2,
the P.W.9, Head Constable, Murugan visited the hospital on the
next  day  and  on  receipt  of  a  statement,  which  is  Ex.P1
[Complaint] from the P.W.1, the FIR, Ex.P10, was registered at
16.45  hrs.  on  06.10.2009.   Thereafter,  the  investigation  was
commenced by P.W.11, Deputy Superintendent of Police on the same
day.

5.  P.W.1,  One  Mariyappan,  who  is  the  injured  witness
according  to  the  prosecution,  in  his  chief  examination,  had
stated that, at about 8.00 p.m. on the date of occurrence, he
along with P.W.2 and P.W.3 were standing in the bus stand after
purchasing tablets for P.W.3, who suffered with stomach pain.
At that time, the accused persons voluntarily started abusing
the P.W.1 and P.W.2, by using the caste name also.  In this
regard,  the  following  deposition  of  P.W.1  can  be  usefully
referred to:

“èì‰î 5.10.2009 «îFJ™ ãôAKJ™ âù¶ ð£†® Þø‰îîŸè£è
õ¼ì ê£I °‹Hì ï£Â‹ âù¶ Ü‹ñ£¾‹ ð¬öò ãôAK‚° õ‰«î£‹.
â¡Âì¡ «êê‹ð†®¬ò «ê˜‰î âù¶ CˆîŠð£ ñ£îÂ‹ õ‰F¼‰î£˜. âù¶
î‹H  ñE‚°  õJÁ  õLŠðî£™  ñ¼‰¶  õ£ƒAõó  è¬ì‚°  ªê¡«ø¡.
â¡Âì¡ âù¶ CˆîŠð£ ñ£¶ âù¶ î‹H»‹ õ‰îù˜. ÜŠ«ð£¶ «ïó‹
Þó¾ ñE 8 Þ¼‚°‹.  ñ£ˆF¬ó õ£ƒAªè£‡´ õ‰¶ ðv GÁˆîˆF™
G¡Áªè£‡´ «ðC‚ ªè£‡®¼‰«î£‹. Ýü˜ âFKèœ °®«ð£¬îJ™ ðv-
vì£Š Ü¼A™ à†è£˜‰¶ ªè£‡®¼‰î£˜èœ. ÜŠ«ð£¶ ð£¹ â¡ðõ˜ âƒè¬÷
ð£˜ˆ¶ Þƒè â¡ùì£ «ðCgƒè. àƒè Ü‹ñ£ô æ‚è ðø‚è‡ì£ó åLŠ
ðêƒè÷£  â¡Á  F†®ù£˜.  ÜŠ«ð£¶  ï£ƒèœ  ªõOÎ˜è£ó˜èœ  â¡Á
ªê£¡«ù£‹. âù‚° ªîK»ñì£, c ê£‚è¡ ñ¼è¡ì£, «îõ®ò£ ¬ðò£ â¡Á
ð£¹ ªê£¡ù£˜. Üšõ£Á   ªê£™LM†´ è™¬ô â´ˆ¶ â¡ î¬ôJ™
Þì¶¹ø‹ Ü®ˆ¶M†ì£˜. «ê£ì£ ð£†®¬ô â´ˆ¶ â¡ Þì¶ ¬è e¶
Ü®ˆ¶M†ì£˜.  î´‚è  õ‰î  â¡  CˆîŠð£  ñ£¶¬õ»‹  õô¶  ¬èJ™
Ü®ˆ¶M†ì£˜. 2-‹ âFK ó£«ü‰Fó¡ â¡ðõ˜ ®Î¹ ¬ô† ä â´ˆ¶‚ªè£
´ˆ¶ Ü®ì£ â¡Á ªê£¡ù£˜.  âù‚° ãŸð†ì è£òˆFù£™ â¡¬ù»‹,
âù¶ CˆîŠð£¬õ»‹ ñE»‹ êƒè¼‹ î¼ñ¹K  Üó² ñ¼ˆ¶õñ¬ùJ™
CA„¬ê‚è£è  ªè£‡´  õ‰¶  «ê˜ˆî£˜èœ.  ñÁï£œ  è£¬ôJ™  ªî£ŠÌ˜
«ð£hê£˜ ñ¼ˆ¶õ ñ¬ù‚° õ‰¶ Mê£Kˆ¶ â¡Qì‹ õ£‚°Íô‹ ðF¾
ªêŒî£˜èœ.  ÜF™  ï£¡  ¬èªò¿ˆ¶  «ð£†«ì¡.  cFñ¡øˆF™  â¡Qì‹
è£†ìŠð´‹  ÝõíˆF™  àœ÷  ¬èªò¿ˆ¶  â¡Â¬ìò¶î£¡.  Ü‰î
Ýõí‹ Ü.ê£.Ý.1 Ý°‹.“

6. In his cross examination, the P.W.1 has stated as follows:

“â‰î ÞìˆF™ õCˆ¶ õ¼A¡ø£˜èœ â¡ø Mõó‹ ªîKò£¶.
Þ‰î ê‹ðõˆFŸ° º¡¹ âù‚°‹ âFKèÀ‚°‹ â‰îMî ÜPºèº‹ Þ™¬ô
â¡ø£™ êKî£¡. Ýù£™ è¬ìJ™ ð£˜ˆî¶ à‡´.”
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7.  It is the case of the prosecution that, P.W.1 and

P.W.2 along with P.W.3, after purchasing the tablet at the shop
[medical shop], were standing in the bus stop at the time of
occurrence.    In  this  regard,  the  P.W.1  has  deposed  the
following, in his cross examination:

“ãôAKJ™  ñ¼‰¶  è¬ì  àœ÷  Mõóˆ¬î  â¡ù£™  ªê£™ô
º®»ñ£ â¡ø£™ ðœOÃìˆFŸ° Ü¼A™ àœ÷¶. Ü‰î è¬ìJ™ ñ¼‰¶
ªð£¼†èœ ñ†´‹ MŸèŠð´Aø¶ «õÁ ªð£¼†èœ MŸA¡øùó£ â¡ø£™ Ü‰î
è¬ìJ™ «ð¡Yv ªð£¼†èœ ¬õˆ¶  MŸð¬ù ªêŒA¡øù˜.  iFò£ù¶
ªî¡õìô£è ªê™Aø¶. Ü‰î iFJ¡ Aö¹øˆFL¼‰¶ «ñŸ° ¹øñ£ ð£˜ˆ¶
è¬ì Þ¼‰î¶. ãôAK «ð¼‰¶ G¬ôòˆF™ ²ñ£˜ 10, 20 è¬ìèœ àœ÷¶.
ê‹ðõ FùˆF¡«ð£¶ Ü¬ùˆ¶ è¬ìèÀ‹ Fø‰¶ Þ¼‰îî£ â¡ø£™ ²ñ£˜ 2,
3 è¬ìèœ Fø‰¶ Þ¼‰î¶. ê‹ðõ‹ ïì‰¶ ªè£‡®¼‰î«ð£¶ âƒèœ õ°
Š¬ð «ê˜‰îõ˜èÀ‹ âFKèœ õ°Š¬ð «ê˜‰îõ˜èœ õ‰î£˜èœ. Üõ˜èœ Mô
‚AM†ì£˜èœ. Üšõ£Á Mô‚AM†ìõ˜èœ ªðò¬ó ªîK»ñ£ â¡ø£™ â¡ù£™
èõQ‚è  º®òM™¬ô.  ÜŠ«ð£¶  ï£¡  ñò‚èˆF™  Þ¼‰«î¡.  âù‚°
î¬ôJ™ ãŸð†ì è£òˆFù£™ óˆî‹ ªè£†®ò¶, Üîù£™ ê†¬ìJ™ óˆî‹
ð®‰î¶. dv «ð£ù ®»Š ¬ô†-ä ªê†® ñO¬è è¬ìJ™ Þ¼‰¶ â´ˆ¶
õ‰î£˜èœ. Ü‰î ªê†® è¬ìò£ù¶ õì¹øñ£è Ü¬ñ‰¶ õ£ê™ ªî¡¹ø‹
ð£˜ˆ¶ Þ¼‰î¶. ê‹ðõ‹ ïì‰î «ð£¶ Ü‰î è¬ìJ™ è¬ìè£ó˜ Þ¼‰î£˜.”

8. About the said occurrence, the P.W.2, who was also
according to the prosecution, the injured witness, has deposed
in his chief examination which reads thus:

“5.10.2009 «îF âù¶ ñ£Iò£K¡ ªîõêˆFŸè£è ãôAK‚°
ªê¡«ø¡.  ê£I  °‹H†ì¾ì¡  âù¶  ªðKò  ¬ðò¡  ñEè‡ì¡
â¡ðõÂ‚° õJŸÁ õL â¡ðî£™ ñ£ˆF¬ó õ£ƒAõó ªê¡«ø¡. ï£¡
Ü.ê£.1  âù¶ ñè¡ ñEè‡ì¡ ÝA«ò£˜èœ G¡Á ªè£‡®¼‰«î£‹.
ÜŠ«ð£¶ Ü.ê£.1 ªõˆF¬ôð£‚° õ£ƒA ªè£´‚è «è†ì«ð£¶ õ£ƒAªè£
´ˆ¶M†´ G¡Á ªè£‡®¼‰«î£‹.”

9. In his cross examination, he has stated the following:

“Ü¡¬øò  Fù‹  âˆî¬ù  ñE‚°  ò£˜  è¬ìJ™
õ£ƒA«ù¡ â¡ø£™ Þó¾ 8 ñE‚° ªê†® ñO¬è è¬ìJ™ ñ¼‰¶
õ£ƒA«ù£‹.”

10. With reference to the same occurrence, the P.W.3 has
deposed  about  the  occurrence  in  his  chief  examination  which
reads thus:

“âù‚° Ü¡Á Þó¾ 8 ñE‚° õJŸÁ õL ãŸð†ì¶.
ÜîŸ° ñ¼‰¶ õ£ƒAõó ãôAK‚° ªê¡«ø£‹. ï£ƒèœ ªê¡ø«ð£¶ ñ¼‰¶
è¬ì  Í®J¼‰î¶.  ï£ƒèœ  F¼‹H  ãôAK  ðv  GÁˆîˆF™  G¡Á
ªè£‡®¼‰î«ð£¶ ãôAK «ð¼‰¶ GÁˆîˆF™ °®«ð£¬îJ™ Þ¼‰¶ Ýü˜
âFKèœ  âƒè¬÷  ð£˜ˆ¶  «îõ®ò£  ¬ðò£  â¡Á  F†®ù£˜èœ.”

11.  On  analyzing  the  evidence  of  the  alleged  eye

witnesses,  who  are  also  injured  witnesses  according  to  the
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prosecution,  namely,  P.W.1  to  P.W.3,  we  can  find  self
contradictions in respect of the circumstances of the occurrence
is concerned.  The P.W.1, says, after purchasing tablet when
they were standing at the bus stop, the accused persons at the
influence  of  alcohol  had  voluntarily  picked  up  quarrel  and
abused them.  The P.W.2 says, P.W.1 asked for betel leaves and
betel nut and after having purchased and given to him, they were
standing in the bus stand.  In his cross examination, P.W.2 says
medicine was purchased at about 8.00 p.m. from Chetti Grocery
Shop ['ªê†® ñO¬è è¬ì'] however, the P.W.3 made his deposition in
chief examination that, when they went to Elagiri bus stand to
purchase medicine they found that the medical shop was closed
and therefore, they returned to the bus stand, at that time, the
occurrence was taken place.

12.  Among  the  three  eye  witnesses,  two  are  injured
witnesses  i.e.,  P.W.1  and  P.W.2,  within  them  there  had  been
considerable  contradictions  in  respect  of  the  circumstances
under which, such alleged occurrence taken place.  One witness
says  that,  he  purchased  medicine,  thereafter  when  they  were
standing  in  the  bus  stand,  the  occurrence  was  taken  place.
Another witness says, after he purchased betel nut and betel
leaves, when they were standing in the bus stand, the occurrence
was taken place.  The another witness says that, they purchased
the medicine from grocery shop as the medical shop was closed
and when they were standing in the bus stand, the occurrence was
taken place.

13. It is to be noted herein that, when this is the
crucial aspect to testify the stand of the eye witnesses, there
could have been corroborated evidence and in this regard, the
prosecution  should  have  enquired  upon  the  concerned  persons
whether, there has been a medical shop in that locality and if
so, whether the same was closed and whether the ['ªê†® ñO¬è è¬ì']
Chetti grocery shop was also selling the medicine.

14.  In  this  regard,  the  P.W.11,  Pannerselvam,  Deputy
Superintendent  of  Police,  the  investigating  officer,  who
investigated  the  case  initially  has  deposed  in  his  cross
examination that, he did not enquire anyone in that locality,
especially  the  shop  owners.   In  this  context,  the  following
deposition of P.W.11, are extracted herein for easy reference:

“ê‹ðõJìˆF¡  Ü¼A™  àœ÷  ªê†®  ñO¬è  è¬ì
ïð˜è¬÷«ò£,  ñE  ªñˆ¬î  i†®™  àœ÷  ¯  è¬ìJ™  Þ¼‰î
ïð˜è¬÷«ò£, ÝÁºè‹ ñO¬è è¬ìJ™ Þ¼‰î ïð˜è¬÷«ò£ ï£¡ Þ‰î
ê‹ðõ‹ °Pˆ¶ õ£‚°Íô‹ ðF¾ ªêŒ«îù£ â¡ø£™ ï£¡ ªê¡ø«ð£¶
Üƒ° ò£¼‹ Þ™¬ô Üîù£™ Üõ˜è¬÷ Mê£K‚èM™¬ô. ê‹ðõJìˆF¡
Ü¼A™  àœ÷  5  è¬ìèO™  Þ¼‰î  ïð˜è¬÷  ï£¡  Mê£K‚èM™¬ôò£
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â¡ø£™ Üƒ° ò£¼‹ Þ™¬ô Üîù£™ Mê£K‚èM™¬ô. è¬ì Fø‰¶ Þ¼‰
îî£, Í® Þ¼‰îî£ â¡ø£™ Ü¶ âù‚° ë£ðè‹ Þ™¬ô. Ü.ê£.1 îù¶
õ£‚°ÍôˆF™  1-‹  âFK  î¡¬ù  ®ÎŠ¬ô†   â´ˆ¶  Ü®ˆîî£è
ªê£¡ù«ð£¶ âFK âƒA¼‰¶ ®ÎŠ ¬ô† â´ˆ¶ Ü®ˆî£˜ â¡ø Mõóˆ¬î
âù¶ Mê£ó¬í ªîK‰¶ ªè£‡«ìù£ â¡ø£™, «ê£ì£ ð£†®¬ô âƒA¼‰¶
â´ˆ¶ Ü®ˆî£˜èœ â¡ø Mõóˆ¬î ï£¡ ªîK‰¶ ªè£‡«ìù£ â¡ø£™
Üƒ° ò£¼‹ Þ™ô£îFù£™ ï£¡ ªîK‰¶ ªè£œ÷M™¬ô.”

15. It is the further case of the prosecution that, A1
with the help of soda bottle as well as stone had caused injury
on P.W.1 and P.W.2.  It is the further case of the prosecution
that, the A2 helped A1 by hading over the fused tube light, to
use as a weapon which, according to the prosecution had been
taken  by  A2,  from  the  Chetti  Grocery  Shop.    However,  the
P.W.11,  Investigating  Officer  has  deposed  in  his  cross
examination that, he had not made any attempt to collect the
broken soda bottle or tube light as material objects and his
deposition in this regard reads thus:

“«ñŸð® õö‚A™ ªê£™ôŠð†ì ®ÎŠ ¬ô† «ê£ì£ ð£†®™
¶‡´è¬÷ ï£¡ ¬èŠðŸøM™¬ô â¡Á ªê£¡ù£™ êKî£¡. Ü.ê£.1 ñŸÁ‹ 2
ÝA«ò£˜èOìI¼‰¶  óˆî‹  ð®‰î  ¶Eè¬÷  ï£¡  õö‚AŸè£è
¬èŠðŸP«ùù£ â¡ø£™ Þ™¬ô.”

16. The P.W.1, in his chief examination had stated that,
because of the injury caused to him, he and P.W.2 were taken to
the  Dharmapuri  Government  Hospital  by  P.W.3,  Mani  and  P.W.4,
Shankar  and  they  only  admitted  them  in  the  hospital.   The
relevant portion of the deposition  of P.W.1 reads thus:

“âù‚°  ãŸð†ì  è£òˆFù£™  â¡¬ù»‹,  âù¶
CˆîŠð£¬õ»‹ ñE»‹ êƒè¼‹ î¼ñ¹K Üó² ñ¼ˆ¶õñ¬ùJ™ CA„¬ê
‚è£è ªè£‡´ õ‰¶ «ê˜ˆî£˜èœ.”

17. On the same line, the P.W.2 also says in his chief

examination which reads thus:

“H¡¹ ñEè‡ìÂ‹, âù¶ ñè¡ êƒè¼‹ âƒè¬÷ î¼ñ¹K
Üó² ñ¼ˆ¶õ ñ¬ù‚° Ü¬öˆ¶ ªê¡ø£˜èœ. ñEè‡ì¬ù ñE â¡Á‹
ÃŠH´õ¶ õö‚è‹. Þ¶ ê‹ð‰îñ£è «ð£Lê£˜ â¡¬ù Mê£Kˆîù˜.”

18.  The  P.W.4,  Shankar  in  his  chief  examination  has
stated the following:

“ºî™ Mê£ó¬í:- ï£¡ ãôAKJ™ õCˆ¶ âªô‚†gCò¡
«õ¬ô ªêŒ¶ õ¼A¡«ø¡. Ü.ê£.1,2,3 ÝA«ò£˜è¬÷ âù‚° ªîK»‹.
Ýü˜ 1, 2 âîKè¬÷ âù‚° ªîK»‹. Ü®Šð†ì Mõó‹ «èœMð†´ ï£¡
Ü®Šð†ìõ˜è¬÷ ñ¼ˆ¶õ ñ¬ùJ™ ªè£‡´ «ð£Œ «ê˜ˆ«î¡. â¡Qì‹
è£†ìŠð´‹ ñèê˜ ÝõíˆF™ àœ÷ ¬èªò¿ˆ¶ â¡Â¬ìò¶ Ü™ô.
«ð£Lê£˜ â¡¬ù Mê£K‚èM™¬ô.”  

19.  Whereas,  the  P.W.8  i.e.,  Dr.Kavitha,  who  was  the
medical officer on duty on 05.10.2009 at Government hospital,
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Dharmapuri had deposed in her chief examination which reads thus:

“5.10.2009-‹ «îF Þó¾ 9.50 ñE‚° bõ†®ð†® ªð¼ñ£œ
ñè¡ ñ£KòŠð¡ â¡ðõ˜ î¡Q„¬êò£è õ‰¶ ãôAKJ™ ªîK‰î ïð˜
î¡¬ù è™ ñŸÁ‹ ð£†®ô£™ î£‚Aòî£è¾‹ ªê£™L â¡Qì‹ CA„¬ê‚°
õ‰î£˜.”

20. The doctor also deposed further which reads thus:
“Ü«î Fù‹ Þó¾ 11.00 ñE Ü÷M™ ð¬öò ãôAK¬ò

«ê˜‰î Ü¡ù‹ñ£œ â¡ðõK¡ ñè¡ ñ£¶ â¡ðõ˜ å¼ êƒè˜ â¡ðõ˜
¶¬í»ì¡ CA„¬ê‚° õ‰î£˜.  Üõ˜ î¡¬ù å¼ ªîK‰î ïð˜  è™
ñŸÁ‹ ð£†®ô£™ î£‚Aòî£è ÃPù£˜.”

21. The contradictions to be noted in respect of the

above aspect is concerned, the P.W.1 and P.W.2 claimed that,
they were taken to the hospital by P.W.3 and P.W.4 and they were
admitted by them, whereas the doctor, who received the P.W.1 has
clearly deposed that, on 05.10.2009 at about 9.50p.m., the P.W.1
came singly [no other person brought him] and claim that some
known  person  assaulted  him  and  accordingly,  he  was  admitted.
Thereafter, at 11.00 p.m. P.W.2 came with P.W.4 and accordingly,
he was admitted in the hospital.

22. The prosecution did not make any attempt to establish
that, as to why the P.W.1, alone without any help of attenders
went to the hospital at 9.50 p.m. and got admitted and that,
P.W.2 after more than an hour i.e., at 11.00 p.m. went along
with  P.W.4 and got admitted.

23. These aspects are completely self-contradictory among
the evidences of P.W.1, P.W.2, P.W.3 and P.W.4 as the P.Ws.1 to
4 have given the evidence that, they all went to the hospital.
That means, P.W.1, was taken by P.Ws.2 and 3 and got admitted.
Whereas,  the  P.W.8,  doctor  has  given  a  different  story  as
referred to above.

24. The P.W.1 has also deposed in his chief examination
which reads thus:

“ñÁï£œ è£¬ôJ™ ªî£ŠÌ˜ «ð£hê£˜ ñ¼ˆ¶õ ñ¬ù‚° õ‰¶
Mê£Kˆ¶ â¡Qì‹ õ£‚°Íô‹ ðF¾ ªêŒî£˜èœ.”

25.  However,  the  P.W.9,  Head  Constable  in  his  chief

examination has deposed as follows:
“èì‰î  6.10.2009‹  «îF  ï£¡ Ü«î è£õ™ G¬ôò î¬ô¬ñ

è£õôó£è ðEªêŒî«ð£¶ î¼ñ¹K Üó² ñ¼ˆ¶õñ¬ùJ™ Þ¼‰¶ õ£¡ªêŒF
Íôñ£è  A¬ìˆî  îèõL¬ù  ªðŸÁ  è£õ™  àîM  ÝŒõ£÷˜  Üõ˜èO¡
àˆîó¾ ð® Ü¡«ø î¼ñ¹K Üó² ñ¼ˆ¶õ ñ¬ù‚° õ‰¶ ñ£¬ô 16.00 ñE
‚° ñ¼ˆ¶õñ¬ùJ™ àœ«ï£ò£Oò£è Þ¼‰î ñ£KòŠð¡ õò¶ 28 î/ªð
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ªð¼ñ£œ bõ†®ð†® â¡ðõK¡ õ£‚°Íôˆ¬î ªðŸÁ õ£‚°Íôˆ¬î â¿ˆ¶
Íôñ£è ðF¾ ªêŒ¶ Üõ¼‚° ð®ˆ¶ è£‡Hˆ¶ ÜõK¡ ¬èªò¿ˆ¶ ªðŸÁ
«ñ™  ïìõ®‚¬è‚è£è  ªî£ŠÌ˜  è£õ™  G¬ôò  àîM  ÝŒõ£÷Kì‹  ï£¡
åŠð¬ìˆ«î¡.  ï£¡  ðF¾  ªêŒî  õ£‚°Íô‹  Ü.ê£.Ý.1  Ýè  °Pf´
ªêŒòŠð†´œ÷¶.”

26. When P.W.1 says that, on 06.10.2009 in the morning

hours, the respondent police had visited the hospital and after
having enquired the P.W.1, his statement was obtained.  However,
the P.W.9, Head Constable, Murugan had deposed that, only at
4.00  p.m.  i.e., at 16.00  hrs. on 06.10.2009,  he visited the
hospital and obtained the statement from P.W.1.    It is further
to be noted that, according to the prosecution, based on the
information brought by the P.W.9, Head Constable, Murugan, the
complaint/statement  given  by  P.W.1,  at  about  16.00  hrs.  on
06.10.2009  at  the  Dharmapuri  Government  Hospital,   FIR  was
registered at 16.45 hrs., which means, the statement of P.W.1
recorded  by  P.W.9  at  4.00  p.m.  on  06.10.2009  at  Dharmapuri
Government Hospital and the said complaint was reduced as FIR at
Thoppur Police Station at 16.45 hrs. i.e., 4.45 p.m..

27. It is further to be noted that, after registering the
FIR, the P.W.10, Sub Inspector of Police brought to the notice
about the registration of FIR for the offences punishable under
Section 3(i)(x) of SC/ST (Prevention and Atrocities) Act, 1989
and therefore, based on such FIR, the Superintendent of Police,
Dharmapuri District, had issued Ex.P11, i.e., permission/Order,
under Rule 7 to the P.W.11 Deputy Superintendent of Police, to
investigate  the  matter  and  on  receipt  of  such  order  from
Superintendent of Police, the Deputy Superintendent of Police,
claimed to have visited the scene of occurrence at 5.30 p.m., on
the same day i.e., Elagiri village.  

28. In this regard, the deposition of P.W.11 are to be
taken note off:

“èì‰î  6.10.09‹  «îF ï£¡ î¼ñ¹K ñ£õ†ì °Ÿø Ýõí
ÃìˆF™ è£õ™ ¶¬í è‡è£EŠð£÷ó£è ðE ªêŒ¶ õ‰«î¡. ÜŠ«ð£¶,
î¼ñ¹K à†«è£†ì è£õ™ ¶¬í è‡è£EŠð£÷˜ M´º¬øJ™ ªê¡øî£™
î¼ñ¹K à†«è£†ì Ã´î™ ªð£ÁŠH¬ù ï£¡ õAˆ«î¡. Ü¡¬øò Fù‹
ªî£ŠÌ˜ è£õ™G¬ôò °Ÿø â‡.414/2009 HK¾ 294(H) 323, 324 ñŸÁ‹ 3
(1)(x) õ¡ªè£´¬ñ õö‚A™ è£õ™ àîM ÝŒõ£÷˜ â¡ðõ˜ õö‚¬è
ðF¾  ªêŒ¶  Üšõö‚¬è  î¼ñ¹K  ñ£õ†ì  è£õ™  è‡è£EŠð£÷˜
Üõ˜èO¡ àˆîóM¡ «ðK™ Üšõö‚¬è  ï£¡ ¹ô¡ Mê£ó¬í‚° â´ˆ¶‚
ªè£‡«ì¡.  Ü‰î àˆîó¾ Ü.ê£.Ý.11  Ý°‹.  ï£¡ ê‹ðõJì‹ ªê¡Á
ê£†Cèœ êƒè˜, A¼wíÍ˜ˆF ÝA«ò£˜èœ Ü¡¬øò Fù‹ ñ£¬ô 5.30
ñE‚° Üõ˜èO¡ º¡ð£è ð£˜¬õ ñèê˜ îò£˜ ªêŒ«î¡. Ü‰î ñèê˜
Ü.ê£.Ý.2 Ýè º¡«ð °Pf´ ªêŒòŠð†®¼‰î¶. ê‹ðõJìˆF™ ñ£FK
õ¬óðì‹  õ¬ó‰«î¡.  Ü‰î  ñ£FK  õ¬óðì‹  Ü.ê£.Ý.12  Ý°‹.  H¡¹
ê‹ðõJìˆF™  ê£†Cèœ  ñ£KòŠð¡,  ñ£¶,  ñE,  ð£ôA¼wí¡,  êƒè˜
A¼wíÍ˜ˆF  ÝA«ò£˜è¬÷  Mê£Kˆ¶  õ£‚°Íô‹  ðF¾  ªêŒ«î¡.
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Ü¡¬øò Fù‹ 6.10.2009-‹ «îF 19.30 ñE‚° Þ‰î õö‚A™ âFK-2
ó£«ü‰Fó¡ â¡ðõ¬ó ªî£ŠÌ˜ «ð¼‰¶ G¬ôòˆF™ ¬è¶ ªêŒ¶ Ü¬ìŠ¹
è£õ½‚° ÜÂŠH¬õˆ«î¡.”

29. The Investigating Officer, i.e., P.W.11 has stated in
his  chief  examination  that,  at  5.30p.m.,  he  prepared  the
Mahazar,  Rough  Sketch  and  also  enquired  P.W.4  and  5.   This
according to the P.W.11 was taken place between 5.30p.m. and
7.30p.m..

30. However, the P.W.5 in his chief examination has made
the following statement:

“Ýü˜ âFKè¬÷ âù‚° ªîK»‹. Üõ˜è¬÷ ï£¡ ¯
è¬ìJ™ ð£˜ˆ¶œ«÷¡. î¼ñ¹K è£õ™ ¶¬í è‡è£EŠð£÷˜ ªî£ŠÌ˜
è£õ™ ¶¬øJù˜ ãôAK «ð¼‰¶ GÁˆîˆFŸ° 6.10.2009-‹ «îF ñ£¬ô 3
ñE‚°  õ‰îù˜èœ.  Üƒ°  G¡Á  ªè£‡®¼‰î  â¡Qì‹  «ð£hê£˜
ê£†Cò£è ¬èªò¿ˆ¶ õ£ƒAù£˜èœ. â¡Qì‹ è£†ìŠð´‹ ð£˜¬õ ñèê˜
ÝõíˆF™  2-õ¶  ¬èªò¿ˆ¶  â¡Â¬ìò¶î£¡.  Ü‰î  Ýõí‹
Ü.ê£.Ý.2 Ý°‹. Þ¶ ê‹ð‰îñ£è «ð£hê£˜ â¡¬ù Mê£Kˆîù˜.”

31. However, in  his cross examination, P.W.5 deposed as
follows:

“ï£¡ ¬èªò¿ˆ¶ «ð£†ì ÝõíˆF™ â¡ù õ£êè‹ àœ÷¶
â¡ø  Mõó‹  âù‚°  ªîK»ñ£  â¡ø£™  ªîKò£¶.  Ü‰î  ¬èªò¿ˆ¶
âîŸè£è  «ð£†«ì¡ â¡ø  Mõó‹  ªîK»ñ£  â¡ø£™  ªîKò£¶.  è£õ™
¶¬øJ™ âîŸè£è Mê£Kˆîù˜ â¡ø Mõó‹ âù‚° ªîK»ñ£ â¡ø£™
ªîKò£¶.”

32. The P.W.11, investigating officer claimed that, he
reached the scene of occurrence at 5.30 p.m. on 06.10.2009 and
thereafter only he enquired P.W.4 and P.W.5.  However, P.W.5, in
his chief examination has stated that P.W.11 came to the spot at
3.00 p.m. and he enquired him and obtained statement where, he
had  given  the  statement  and  signed  the  statement,  which  is
Ex.P2.   When the FIR itself was registered at 16.45 hrs., i.e.,
4.45 p.m. at Thoppur Police Station, it is hardly to believe the
claim of P.W.11, that, he started investigation by visiting the
scene of occurrence by 5.30 p.m. that too, after getting written
permission from the Superintendent of Police under Ex.P11.

33. P.W.5, however, has stated that P.W.11, visited the
scene of occurrence at 3.00 p.m. itself.

34. These contradictions cannot be taken lightly.  If at
all, the case of the prosecution is to be accepted, atleast the
prosecution  witnesses,  like  the  investigating  officer,  the
Mahazar witnesses and other police witnesses should have spoken
the truth in one voice that means, corroborated statements of
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each other.

35. On perusal of the aforesaid evidences, it can be
found that the prosecution has not even maintained the time slot
in an acceptable and cogent manner.

36. Except the P.W.1 to P.W.5, out of whom, P.Ws.1 to 3
are  same  family  members  and  P.W.4  and  P.W.5  belong  to  same
community,  no  other  independent  witnesses  had  been  brought
before the Court by the prosecution.

37. If it is the case of the prosecution that, at about
8.00 p.m. on the date of occurrence in the bazaar where, number
of shops were located, the occurrence had happened and it is
also the case of the prosecution from the deposition of P.W.1 to
P.W.3  that,  there  had  been  10  to  20  people  atleast  were
available,  who  came  and  infact  rescued  the  accused  and  the
injured witnesses and it is also the case of the prosecution
that, tube light was taken from the Chetti Grocery Shop, the
medicine was purchased from Chetti Grocery Shop and the betel
nut and betel leaves was also purchased only from the Chetti
grocery shop, why the prosecution had not taken any steps to
enquire either the owner or any other person in charge of the
said grocery shop,  and record their statements.

38. The prosecution had not even attempted to enquire any
of the independent witnesses, who were available at the time of
alleged occurrence.  In this regard, the P.W.12, who was the
investigating  officer  [Deputy  Superintendent  of  Police],  who
completed the investigation and filed charge sheet, in his cross
examination has deposed as follows:

“Þ‰î õö‚A™ Mê£ó¬í ªêŒî ê£†Cè¬÷ ï£¡ ñÁ Mê£ó¬í
ªêŒ«îù£  â¡ø£™  ªêŒ«î¡.  Ü¬î  õ£‚°Íôñ£è  ðF¾  ªêŒòM™¬ô
è£óí‹ ãŸèù«õ ðF¾ õ£‚°Íô‹ êKò£è Þ¼‰îFù£™ ï£¡ îQò£è ðF¾
ªêŒòM™¬ô. Þ‰î õö‚° °Pˆî ê£¡Á ªð£¼†è¬÷ ï£¡ ¬èŠðŸP«ùù£
â¡ø£™ Þ™¬ô. ê‹ðõJì ê£†Cè¬÷ Mê£Kˆ¶ õ£‚°Íô‹ ðF¾ ªêŒ«îù£
â¡ø£™ Þ™¬ô. ê‹ðõJìˆFŸ° Ü¼A™ àœ÷ è¬ìèO™ ÝƒAô ñ¼‰¶èœ
MŸèŠð´Aø¶ â¡ø «è£íˆF™ ï£¡ Mê£ó¬í ªêŒ«îù£ â¡ø£™ Þ™¬ô.”

39. The P.W.6 and P.W.7, the officers concerned, who gave
the community certificate had deposed before the Trial Court in
the cross examination which reads thus: (P.W.6)

“â‰î ðîMJ™ è£õ™ ¶¬øJù˜ â¡Qì‹ õ‰¶  âFKèÀ
‚è£ù  ê£Fê£¡Á «è†ì£˜èœ â¡ø£™ âù‚° ë£ðè‹ Þ™¬ô. «õ‡´«è£œ
è®î‹ ªè£´ˆî£˜è÷£,  õ£Œ ªñ£Nò£è «è†ì£˜è÷£ â¡ø£™ «õ‡´«è£œ
è®î‹  ªè£´ˆî£˜èœ.  â‰î  «îF  â¡Á  ë£ðè‹  Þ™¬ô.  «õ‡´«è£œ
è®îˆF¬ù ò£˜ ÜÂŠHù£˜èœ â¡ø Mõó‹ âù‚° ªîKò£¶. â¡¬ù
ò£˜ Mê£Kˆ¶ õ£‚°Íô‹ ðF¾ ªêŒî£˜èœ â¡ø£™ â¡¬ù ò£¼‹ Mê£K
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‚èM™¬ô.”

40. P.W.7, in her cross examination has deposed as

follows:
“âù‚° Ü.ê£.1Ÿ° ê£F„ê£¡Á õöƒAì è£õ™ ÜFè£KJìI¼‰¶

è®îˆF¬ù îð£™ Íôñ£è ªðŸ«øù£ â¡ø£™ âù‚° «ïó®ò£è õóM™¬ô.
âù¶ ÜFè£K î£C™î£¼‚° õöƒèŠð†´ Üõ˜ ÃPò ÜP¾¬ó ï£¡ Ü.ê£.1
‚° ê£F„ê£¡Á õöƒA«ù¡. â¡¬ù «ð£hê£˜ Mê£Kˆ¶ õ£‚°Íô‹ ðF¾
ªêŒî£˜è÷£ â¡ø£™ ï£¡ ÜŠ«ð£¶ ï£èŠð†®íˆF™ Þ¼‰«î¡. â¡Qì‹
«ð£¡ Íôñ£è Mê£Kˆî£˜èœ. â¡¬ù «ð£¡ Íô‹ Mê£Kˆî Ü½õô˜ îù¶
ðîMJ¡ ªðò˜ °Pˆ¶ â¡Qì‹ ªê£™L Mê£K‚èM™¬ô â¡ø£™ êKî£¡.”

41. Whereas, the P.W.12, the investigating officer in his

chief examination has made the following deposition:
“Þ‰î õö‚A™ î¼ñ¹K ñ‡ìô ¶¬í õ†ì£†Cò˜ Üõ˜è¬÷

2.6.2010-‹ «îF ê‰Fˆ¶ õö‚A¡ õ£FJ¡ ê£F ê£¡Á ªðŸÁ‹ Üõ¬ó
Mê£Kˆ¶ õ£‚°Íô‹ ªðŸÁ H¡¹ æñÖ˜ õ†ì£†Cò˜ F¼ñF ó£«üvõK
Üõ˜è¬÷  Mê£Kˆ¶  õ£‚°Íô‹  ðF¾  ªêŒ¶,  õ£FèÀ‚°  àKò  ê£F
ê£¡P¬ù ªðŸ«ø¡.”

42. The two officers i.e., P.W.6 and P.W.7 had deposed

clearly that, they were not at all enquired and no statements
were obtained from them by the prosecution, whereas, the P.W.12,
the investigating officer had stated that, P.W.6 and P.W.7 were
enquired  by  him  and  statements  were  obtained  from  them.
Therefore,  absolutely  there  had  been  no  coherency  among  the
witnesses  especially,  the  Government  witnesses  and  the
prosecution.

43. Based on which information, the P.W.9, Head Constable
Murugan had gone to the hospital and obtained the statement at
16.00 hrs. on 06.10.2009 has not been explained properly.  In
this  regard,  the  cross  examination  of  P.W.9,  Murugan  is
extracted hereunder:

“î¼ñ¹K Üó² ñ¼ˆ¶õñ¬ùJ™ îQò£è ¹ø è£õ™ G¬ôò‹
àœ÷¶ â¡ø£™ êKî£¡. ê†ì‹ ê£˜‰î õö‚°èO™ ð£F‚èŠð†ì Ü™ô¶
è£ò‹ð†ì ïð˜èœ CA„¬ê‚° «ê˜‚èŠð´‹ Üõ¼‚° CA„¬ê ÜO‚°‹
ñ¼ˆ¶õ˜ ¹ø è£õ™ G¬ôòˆFŸ° îèõ™ ªîKMˆ¶ Ü‰î ¹ø è£õ™
G¬ôòˆF™  Þ¼‰¶  ê‹ð‰îŠð†ì  è£õ™  G¬ôòˆFŸ°  îèõ™
ªîKMŠð£˜èœ.  ¹ø  è£õ™G¬ôòˆF™  î¬ô¬ñ‚  è£õô˜  G¬ôJ™  å¼
è£õô˜  âŠ«ð£¶‹  ðEJ™  Þ¼Šð£˜  â¡ø£™  êKî£¡.  Ü‰î  ¹ø
è£õ™G¬ôò î¬ô¬ñ è£õô˜î£¡ ñ¼ˆ¶õ ñ¬ùJ™ ð£F‚èŠð†ì ïðKì‹
õ£‚°Íô‹ ðF¾ ªêŒ¶ è£õ™ G¬ôòˆFŸ° ÜÂŠH¬õŠð£˜ â¡ø£™ Ü¶
âù‚° ªîKò£¶. ¹ø è£õ™ G¬ôòˆF™ Þ¼‰¶ îèõ™ õ‰îîŸ° °PŠ¹
â¶¾‹ àœ÷î£ â¡ø£™ Þ™¬ô. ¹ø è£õ™G¬ôòˆF™ îèõ™ ªðŸø£™ Ü‰
î  îèõL¬ù  è£õ™G¬ôò  °PŠH™  ðF¾  ªêŒîH¡¹  «ñ™  ÜFè£K
àˆîó¾  ªðŸø  H¡¹  î£¡ õ£‚°Íô‹ ðF¾  ªêŒò ñ¼ˆ¶õñ¬ù‚°
ªê™õ¶ õö‚è‹ â¡Á ªê£¡ù£™ êKî£¡. Þ‰î õ£‚°Íô‹ H¡Q†´
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â¡¶ àò˜ ÜFè£Kè¬÷ èô‰¶ Üõ˜èO¡ Ý«ô£ê¬ùð®î£¡ õ£‚°Í‹
îò£K‚èŠð†ì¶ â¡ø£™ êKò™ô. Üîù£™ î£¡ ï£¡ Þ‰î ï¬ìº¬øè¬÷
ÜÂêK‚èM™¬ô â¡Á ªê£¡ù£™ êKò™ô.”

44.  When  we  analyse  the  entire  evidences  of  the

prosecution side,  we could find that, there had been bundle of
contradictions.  No proper investigation seems to have been done
by the prosecution and no material objects have been recovered
and produced before the Trial Court.  In the absence of any
material  objects,   the  prosecution  laid  a  theory  that,  the
accused persons especially, the A1 caused injury on P.W.1 and
P.W.2, by using the tube light and soda bottle which cannot be
believed.

45.  Further,  the  occurrence,  according  to  the
prosecution, had taken place at 8.00 p.m. On 05.10.2009, but the
FIR was registered only on 06.10.2010 at 4.45 p.m.  In this
regard, though contradictory statements have been given by the
prosecution witnesses, the fact remains that, there had been a
considerable  delay  in  registering  the  FIR  which  creates
suspicion.

46. Assuming that, the FIR was registered at 16.45 hrs.
on  06.10.2009  at  Thoppur  Police  Station,  whereas,  the  P.W.11
investigating  officer  was  located  at  Dharmapuri  and  the
Superintendent of Police also must have been located only in
Dharmapuri and according to the prosecution, the registration of
FIR at 16.45 hrs. on 06.10.2009 had been brought to the notice
of the Superintendent of Police, who in turn had passed order
i.e., Ex.P11, authorising the P.W.11, to investigate the matter
and on receipt of the same, the investigating officer, i.e.,
P.W.11, visited the spot i.e., scene of occurrence at 5.30 p.m.

47. It means that, within a time of 0.45 minites all the
aforesaid  act  claimed  to  have  been  undertaken  by  the
prosecution, which is not only impossible, but also hardly to
believe.

48. Though there could have been a number of witnesses
independently  to  corroborate  the  evidence  of  the  injured
witnesses i.e., P.W.1 and P.W.2, no such attempt to bring those
independent witnesses before the Trial Court for deposition had
been taken by the prosecution for which, no explanation had been
given either by the P.W.11 or by P.W.12.

49. When the Trial Court though by completely depending
the evidence of P.W.1 to P.W.3, decided to find the guilt of the
accused and convicted them, it has failed to appreciate that,
even among the P.W.1, P.W.2 and P.W.3, there had been bundle of
contradictions about the circumstance of the occurrence itself
which had been pointed out elaborately, in the earlier portion
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of this judgment.

50. Though P.W.1 to P.W.3 as well as P.W.4 had stated
that,  P.W.1  and  P.W.2  were  taken  by  P.W.3  and  P.W.4  to  the
hospital and they only admitted them, however, P.W.8, Doctor,
had clearly given the deposition that, P.W.1 came alone at 9.50
p.m. and P.W.2 came along with P.W.4 at 11.00 p.m..   The said
aspect also had been confirmed by the wound certificates issued
by P.W.8, which had been marked as Ex.P6 and Ex.P7.

51.  In  so  far  as  the  aforesaid  contradictions  are
concerned, nothing had been deposed before the Trial Court on
the  prosecution  side  giving  reason  as  to  why,  such
contradictions found.

52. In this context, the defence theory, projected before
the Trial Court, which was infact, not taken into consideration
by the trial Court, has to be necessarily looked into.  The
defence  theory  has  been  clearly  established  during  the  cross
examination  of  the  witnesses.   In  this  regard,  the  relevant
portion of the cross examination of P.W.1 is extracted hereunder:

“ê‹ðõˆFŸ° º¡¹ âFKèœ ªðò«ó£, Üõ˜èœ â‰î ÞìˆF™
õC‚A¡øù˜  â¡ø Mõó‹ ªîK»ñ£ â¡ø£™ ªðò¬ó ªîK»‹.  âù¶
àøMù˜èœ ªê£™L âù‚° ªîK»‹.  ð¬öò ãôAK  Aó£ñˆF™  Þ‰î
ê‹ðõˆFŸ° º¡ð£è ãî£õ¶ ê‹ðõ‹ ïì‰îî£ â¡ø£™ Ü‰î Mõó‹ âù
‚° ªîKò£¶. ê£‚è¡ â¡ðõ˜ âù¶ ñ£ñù£˜. Üõ˜ âù¶ ñ¬ùMJ¡
î‰¬î Ýõ£˜. âù¶ ñ£ñù£˜ i†®™ ï™ô¶ ªè†ì¶ ïì‰î£™ ï£¡
õ¼õ¶ õö‚è‹. °´‹ð Gè›¾èœ Ü¬ùˆ¶‹ âù‚° ªîK»‹. âù‚° 4
ñ„ê£¡èœ àœ÷ù˜. Üõ˜èœ ªðò˜ ºÂê£I, ðöQ, dñ¡ ñŸÁ‹ ï£èó£x
Ýõ£˜èœ.  âù¶ ñ£ñù£˜  i†®¡ Ü¼A™ õC‚°‹ «ê†´,  ñ£Kºˆ¶
ÝA«ò£˜èœ âù‚° ªîK»‹.  «ñŸð® ïð˜èœ âù¶ ¬ñˆ¶ù˜èÀ‚°
ðƒè£Oèœ º¬ø Ý°‹.  âù¶ ¬ñˆ¶ù˜ ñŸÁ‹ ó£«ü‰Fó¡,  «ê†´
ñ£Kºˆ¶ ñŸÁ‹ Cô˜ «ê˜‰¶ Ýü˜ âFK ð£¹¬õ Ü®ˆ¶ ªè£´ƒè£ò‹ ð
´ˆF ªè£¬ô ºòŸC ªêŒîî£™ õö‚° ðF¾ ªêŒî Mõó‹ âù‚°
ªîK»ñ£ â¡ø£™ ªîKò£¶. âù¶ ¬ñˆ¶ù˜ Ü‰î õö‚° ê‹ð‰îñ£è Þ‰
î  cFñ¡øˆF™  õö‚°  G½¬õJ™  àœ÷  Mõó‹  âù‚°  ªîK»ñ£
â¡ø£™ ªîKò£¶. âù¶ ñ£ñù£˜ ê£‚è¡ Þ‰î ê‹ðõ «îF‚° º¡ð£è
ªè£´ˆî Þ¼ ¹è£˜èO™ ðF¾ ªêŒî õö‚A™ ãôAK î¬ôõ˜ ñE
ñŸÁ‹ ðô ïð˜èœ e¶ å¼ õö‚°‹, ñŸªø£¼ õö‚° Ýü˜ âFKèœ e¶
ªè£´ˆF¼‰î£˜èœ â¡ø£™ Ü‰î Mõó‹ âù‚° ªîKò£¶. Üšõ£Á ªè£
´ˆî Þ¼ õö‚A™ î¬ôõ˜ ñE ñŸÁ‹ 15 ïð˜èœ e¶ ïì‰î õö‚A™
Þ‰î cFñ¡øˆF™ Üõ˜èœ e¶ °Ÿø„ê£†´ GÏH‚èŠðìM™¬ô â¡Á
Üõ˜è¬÷ õö‚AL¼‰¶ M´M‚èŠð†ì Mõó‹ âù‚° ªîK»ñ£ â¡ø£™
Ü¶ âù‚° ªîKò£¶.”

53. Like that, P.W.2 in his cross examination has deposed

as follows:
“âƒèÀ‚°‹ âFKèÀ‚°‹ Þ¬ì«ò ê‹ðõˆFŸ° º¡¹ âšMî

º¡  M«ó£îº‹  A¬ìò£¶  â¡ø£™  êKî£¡.  «ê£ì£  ð£†®™  ñŸÁ‹
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®ÎŠ¬ô†-ä âƒA¼‰¶ â´ˆ¶ õ‰î£˜ â¡ø£™ ð‚èˆF™ Þ¼‰î ñO¬è
è¬ìJ™ Þ¼‰¶ â´ˆ¶ õ‰î£˜. «ñŸð® «ð‚èK è¬ì ªê†®‚è¬ì‚° «ï˜
âF˜ ¹øˆF™ àœ÷¶. Ü‰î è¬ìJ™ îƒèó£x ùø å«ó ïð˜î£¡ Þ¼‰î£˜.
Þ‰î ê‹ðõˆ¬î ò£˜ ò£˜ Mô‚AM†ì£˜èœ. ÜƒA¼‰î 10 «ð˜èœ Mô
‚AM†ì£˜èœ ÜF™ îƒèó£x ªðò˜ ñ†´‹ ªîK»‹. ñŸøõ˜èœ ªðò˜ âù
‚° ªîKò£¶. âù¶ ¬ñˆ¶ù˜ ñè¡èœ e¶ î£‚è™ ªêŒî ªè£¬ô ºòŸC
õö‚A™  âFK¬ò  ÜÂA êñ£î£ùñ«ð£è  õL»ÁˆFù£˜  â¡Á‹,  Üõ˜èœ
ÜîŸ° åˆ¶‚ªè£œ÷£îFù£™ âFKèœ e¶ Þ‰î ªð£Œ õö‚° «ð£ìŠð†
´œ÷¶ â¡ø£™  êKò™ô.  Üõ˜èO¡ Ý«ô£ê¬ù ð® å¼ ªð£Œ ¹è£˜
îò£Kˆ¶  âFKèœ  e¶  ªè£´ˆ¶  ï£ƒè«÷  ñ¼ˆ¶õñ¬ùJ™  «ê˜‰¶
ªè£‡«ì£‹ â¡Á ªê£¡ù£™ êKò™ô.”

54. Like that, P.W.3, in his deposition has stated the

following:
“ï£¡  ñ¼ˆ¶õ  ñ¬ùJ™  CA„¬ê‚è£è  «êóM™¬ô  â¡ø£™

êKî£¡. ¹ø è£õ™G¬ôòˆF™ ¬õˆ¶ â¡¬ù «ð£Lê£˜ Mê£Kˆîù˜. âù¶
ñ£ñ£, âù¶ î£ˆî£ ÝA«ò£˜èœ 1-‹ âFK¬ò Ü®ˆ¶ ªè£¬ô ºòŸC ªêŒî
õö‚° G½¬õJ™ àœ÷î£™ Ü¬î ¬ðê™ ªêŒ¶ ªè£œ÷«õ‡´‹ â¡Á‹,
1-‹ âFKJì‹ âù¶ ñ£ñ£,  î£ˆî£  ÝA«ò£˜èœ «è†ì«ð£¶ 1-‹  âFK
ÜîŸ° åŠ¹‚ªè£œ÷£îFù£™ ñ£KòŠð¬ù ¬õˆ¶ ªð£Œ õö‚° «ð£†ìF™
ï£¡ ªð£Œ ê£†C ªê£™A«ø¡ â¡ø£™ êKò™ô. ï£¡ ªê£¡ùð® å¼ ê‹ðõ‹
ïì‚èM™¬ô â¡ø£™ êKò™ô.”

55. The suggestions put forward by the defence side to
P.W.1, P.W.2 and P.W.3, though had been denied in general by
those witnesses, the fact remains that, there had been clear
animosity between the accused and the father-in-law family or
uncle family of P.W.1 to P.W.3.    In this regard, there had
been a criminal case between the brother-in-law of P.W.2 and
uncle  and  grand  father  of  P.W.1  and  P.W.3  and  the  accused
persons seems to have been pending before the same Court where,
the accused side in that case, seems to have made an attempt, to
compromise  and  since  the  accused  in  this  case  has  not  come
forward, animosity since had developed between them and in order
to settle the score this alleged occurrence had been projected
or  magnified  by  the  defacto  complainant  i.e.,  P.W.1  and  his
family members.  

56. This defence theory cannot be easily brushed aside in
view of the factual matrix that, there had been a criminal case
which  is  pending  in  the  same  Court  between  the  families.
However, the P.W.1 to P.W.3 deposed before the Trial Court that,
they did not know anything about the said pendency of the case
and this also yet another area  of flaw on the side of the
prosecution witnesses, which are hardly to believe.

57.  These  aspects  have  not  been  considered  in  proper
perspective by the learned Sessions Court Judge and he has taken
the  evidences  of  P.W.1  to  P.W.3  stating  that,  they  are  eye
witnesses  as  well  as  injured  witnesses  and  therefore,  their
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evidences can be believed and based on which, the Trial Court
has come to the conclusion that, prosecution had proved their
case beyond reasonable doubt.  This Court, after having analysed
the evidences of the prosecution side which consist of bundle of
contradictions and also the virtual failure on the part of the
prosecution, to conduct the investigation in proper perspective
by recovering the material objects and produce the independent
witnesses  to  corroborate  the  theory  of  the  prosecution,  find
that  the  entire  prosecution  case  is  completely  flawed.  This
conclusion is inevitable in view of the contradictions pointed
out by this Court.

58. Therefore, this Court is of the considered view that,
the  prosecution  has  not  proved  the  case  against  the  accused
persons  beyond  any  reasonable  doubt  and  in  fact,  except  the
evidences  of  P.W.1  and  P.W.2,  who  are  injured  witnesses,
according to the prosecution, no other corroborated evidences
were available with the prosecution to prove the case.

59. In respect of P.W.1 and P.W.2 evidences is concerned,
in the eye of the defence theory, the evidentiary value of P.W.1
and P.W.2 cannot be taken as a sole criteria to come to the
conclusion that, accused were guilty of the offences or charges
framed against them.  Therefore, this Court has no hesitation to
hold that, the charges framed against the accused persons had
not  been  proved  beyond  doubt  by  the  prosecution  side  and
therefore, the conclusion made against them by the Trial Court
is erroneous.

60.  In the result, the impugned judgment and conviction
made against the accused/appellant herein in S.C.No.40 of 2001
on  the  file  of  the  learned  Principal  District  and  Sessions
Judge, Dharmapuri, by order dated 15.12.2011 is hereby set aside
and  the  accused/appellants  are  accordingly  set  at  free.
Consequently,  the  bail  bond  if  any,  executed  by  the
accused/appellants shall be discharged forthwith.    The appeal
is thus, allowed.                                

Sd/-

Assistant Registrar

//True Copy//

Sub Assistant Registrar
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1.The Principal District and Sessions Judge,   
  Dharmapuri 
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2.The Judicial Magistrate,
  Dharmapuri.

3.The Chief Judicial Magistrate,
  Dharmapuri.

4.The Director General of Police,
  Mylapore, Chennai-4.

5.The District Collector,
  Dharmapuri. 

6.The The Deputy Superintendent of Police,
    Dharmapuri Sub Division,   Dharmapuri.

7.The Public Prosecutor, 
   High Court, Madras.

8.The Section Officer,
  Crl.section, High Court,
  Madras.

+1cc to Mr.A.Padmanaban,  Advocate, S.R.No. 89214
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