BAIL SLIP

The Appellants/Accused, namely 1.Babu, S/o.Dhanam,
2.Rajendran, S/o.Arjunan, were directed to be released on bail
as per the order of this Court dated 04.01.2012 made in M.P.No.
1/2012 in Crl.A.No. 9/12.

IN THE HIGH COURT OF JUDICATURE AT MADRAS
RESERVED ON : 26.03.2018
PRONOUNCED ON : 20.12.2018
CORAM
THE HONOURABLE MR.JUSTICE R.SURESH KUMAR
Criminal Appeal No.9 of 2012

1.Babu
2 .Rajendran ... RAppellants/Accused

HIRY SIS IS e

The State rep. by

The Deputy Superintendent of Police,

Dharmapuri Sub Division,

Crime No.414 of 2009 .. Respondent/Complainant

Criminal Appeal filed wunder /Section 374 of Criminal
Procedure Code, call for the records in S.C.No.40 of 2011, dated
15.12.2011 on the file of the Principal District and Sessions
Judge, Dharmapuri and set aside the judgment and conviction.

For Appellants : Mr. A.Padmanaban
For Respondent ' : Mr.J.Shanmuga Rajeswaran
Govt. Advocate (Crl.side)

JUDGMENT

This Criminal .Appeal has been preferred against the
judgment and conviction made by the learned Principal District
and Sessions Judge, Dharmapuri in S.C.No.40 of 2011 on the file
of the said Court by judgment dated 15.12.2011.

2. The case of the prosecution are as follows:

That on 05.10.2009, at about 8.00 p.m. in front of the
Mariyammal Koil bus stand at Elagiri wvillage under the police
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limit of Thoppur Police Station, Dharmapuri District, the first
accused Babu of Elagiri village to the annoyance of the witness
Mariyappan (P.W.1l) uttered unparliamentary words by dragging the
caste name of P.W.l1 and in the same course of transaction in
furtherance of the common intention, Al assaulted the P.W.1,
Mariyappan with stone on the left scalp and with soda bottle on

the left forearm and caused injuries. The Al also assaulted
with stone on the right shoulder and right cheek of P.W.2, one
Madhu and caused injuries. In the course of the said

transactions the A2, Rajendran gave tube light to the Al, Babu
and asked him to assault the witnesses P.W.1 and P.W.2.

2.2. Pursuant to the said occurrence, it is the case of
the prosecution that, on  receipt of  information from the
Dharmapuri  Government Hospital on 06.10.2009, the P.W.9,
Murugan, Head Constable wvisited the hospital  and recorded the
statement from P.W.l1l and on that basis, the P.W.10, Sub
Inspector of Police had registered the case at Thoppur Police
Station in Crime No.414 of 2009 under Sections 294 (b), 323, 324
of IPC and Section 3(i) (x) of SC/ST (Prevention of Atrocities)
Act, 1989 | against the accused persons _on 16.45 hrs. on
06.10.20009.

2.3. | Thereafter, the registration  of 'FIR had been
informed to the Deputy Superintendent of Police;, and who, on
written instructions given by the Superintendent of Police on
06.10.2009 vide his proceedings No.C1/28453/2009, had
investigated the matter and had progressed the investigation by
visiting the scene of occurrence on the same day prepared rough
sketch and " after obtaining Mahazar witnesses, the Deputy
Superintendent of Police i.e., P.W.1ll,  who was the investigating
officer then, had arrested A2 on 06.10.2009. Al since had
obtained anticipatory bail he was not arrested.

2.4. Thereafter, the P.W.12, who was the Deputy
Superintendent of Police for the relevant police station had
continued the further investigation, who, after having completed
the investigation, had filed final report (charge sheet) on
02.09.2010, before the learned Judicial Magistrate Court,
Dharmapuri and the said charge sheet was taken on file by the
learned Magistrate on 06.12.2010 in. PRC.No.1ll of 2010 and had
been sent to the Principal Sessions Judge, Dharmapuri for trial.
After the case was committed to the Principal District and
Sessions Judge, Dharmapuri, where, after having given the case
number as S.C.No.40 of 2011 on 25.04.2011, the case was taken up
for trial.

2.5. On behalf of the prosecution, 12 witnesses i.e.,

P.W.1 to P.W.12 were examined and 12 exhibits i.e.,Exs.Pl to P12
were marked. However, no material objects (M.O.) had been
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produced by the prosecution. On the side of the accused, no
defence witnesses either oral or documentary, were produced
before the Trial Court.

2.6. The Trial Court, after having completed the trial
had given its judgment, dated 15.12.2011 whereby, the Sessions
Court found guilty of the accused Al for the offence punishable
under Sections 294 (b), 323 and 324 of IPC read with Section 34
of IPC and accordingly, the Al was convicted for the offence
under Section 294 (b) and he was sentenced to undergo three
months imprisonment and to pay a fine of Rs.1,000/- in default
to undergo simple imprisonment of two months. Al was also
convicted for the offences under Section 323 of IPC [2 counts]
and for each count, he was sentenced to undergo one year
imprisonment and shall pay a fine of Rs.1,000/- for each count
in default to undergo simple imprisonment for three months for
each count. The Al was also convicted for the offences under
Sections 324 of IPC and he was sentenced to undergo two years
imprisonment i and to pay a fine of Rs.1,000/- in default to
undergo simple. imprisonment for six months.

2.7. Like that, the Trial Court also convieted the A2 for
the offences under Section 323 read with 34 of IPC and he was
sentenced to undergo one year rigorous imprisonment and to pay a
fine of Rs.1,000/=+in default to undergo simple imprisonment for
three months. A2 was also convicted for the offence under
Section 324 read with 34 of IPC and he was .sentenced to undergo
two years rigorous imprisonment and to pay a fine of Rs.1,000/-
in default to undergo three months simple imprisonment.

2.8. Both the accused i.e., Al and A2 were found not
guilty for the offences punishable under Section 3(i) (x) of
SC/ST (Prevention of Atrocities) Act, 1989, accordingly, they
were acquitted from the said charges and the Trial Court also
directed that, the substantive sentence of imprisonment are to
be under gone by the accused persons concurrently. Aggrieved
over the said Jjudgment and conviction made by the Sessions
Court, by judgment dated 15.12.2011, the accused persons have
preferred this Criminal Appeal.

3.The case of the prosecution was that, there had been an
assault by Al /to cause injuries on P.W.1" and P.W.2 and for
causing such ‘injuries, according -to. the prosecution, the A2
assisted him by handing over the tube 1light as a weapon and
insisted the Al, to cause injury on the 1injured witnesses
namely, P.W.1l and P.W.2.

4. It is the case of the prosecution that, the occurrence

was taken place on 05.10.2009 at 8.00 p.m. at Elagiri bus stand
near Mariayamman temple. According to the prosecution,
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thereafter, the injured witnesses i.e., P.W.1 and P.W.2 were
taken to the Dharmapuri Government hospital by P.W.3 and
accordingly, they were admitted as in patient and based on the
report given by the doctor, who received the P.W.l1l and P.W.2,
the P.W.9, Head Constable, Murugan visited the hospital on the
next day and on receipt of a statement, which 1is Ex.P1l
[Complaint] from the P.W.1l, the FIR, Ex.P10, was registered at

16.45 hrs. on 06.10.20009. Thereafter, the investigation was
commenced by P.W.1l1l, Deputy Superintendent of Police on the same
day.

5. P.W.1l, One Mariyappan, who 1s the injured witness
according to the prosecution, in-his chief examination, had
stated that, at about 8.00 p.m. on the date of occurrence, he
along with P.W.2 and P.W.3 were standing in the bus stand after
purchasing tablets for P.W.3, who suffered. with stomach pain.
At that time, .the accused persons voluntarily started abusing
the P.W.1 and P.W.2, by using the caste name also. In this
regard, the .  following deposition of P.W.1l <can be wusefully
referred to:

“aLjh% 5.10.2009 GarHuTed geodfuded erg UMl SNHBHNETH
AL Fnll GBEAL  pisynd ey Subwrapd v FENEG albGHID.
gy sit  GFEFhLI onl GFjjpgp somgl FAHHULT WIHMND MBS HHSIT. A
s wnlb@--anfny  ardiuSLD  WhhE  arkday  EDLEE - GasitGsir.
oTils)Iloif ST FBHOUT Wi g HOTUD  appo. SOGUTH Ry
Gra) wml 8 ApiG0. WISHMy AMRECHING g L ENSHHH6D
RemGsamG Guds  GaramgmpGemd. 4@ abisar  GOurmBUTNL Ls0-
0L idhdlsd 2 U STih% GHTMM ESTFH6T. NICUTH LT sishLiollj  sTRIHMAT
uifdgl  GRs deiant  GuATRIE. omIS D0 RS  LNEBMILT] bl
LFRIGAT alsim S lpooitj.  oIGunGl  hiiikei  Guaflupjsiyiser  ersitm
GarsiGarmd. srd@G GO, § STEHT WHBLL, GHalpl LT sl
umny  GErsiaImg. il GaTs0all () HOMD  HHH  oTsil  HemaouTed
GLymD M AHA LTj.  CFILT LN g ahHA% o BLg M g
A SHAL L.  BGHES  ahp el ABHIUT  WIGEDAID  al0g  mEUTD
Al SHIAL LT, 2-1b aflfl JTCMbHys LAl  pup] ol B AHHSHIECHT
Od5 LT aeiy  GEFTHONG.  AMEG FHUL - STISHND  oI6HMEMU LD,
aagl  ASSOUTDaID  wluh  FRsGD  SEHWUN & WhHSHNMATUTLD
fPinssens  Gatan®  aupsl  CHEHITHT.  wHpTAT  HTwauTed  GHICILLF
Gursbsmi  wmpbgl WSS apy  AFNLE LD anb@apRn  uba)
Coiiprisar. SAFD e E6wphy  Gun GLsi.  BHwsmHH asitafL b
SICLOUGE  SpemibEd —odar — osbdpbg AL LGS,  Ih%
LD 95191 Gl

6. In his cross examination, the P.W.1l has stated as follows:

“dhy BN adhg  amBsipiiser st ol GHINg.
by FOUMGENG Apsin] dMEGD AHNBEREGD dhsaNH ANWPSAPD  Bedsnad
s FNBI. D SDLUTD USSR 2 anb).”
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7. It is the case of the prosecution that, P.W.1 and
P.W.2 along with P.W.3, after purchasing the tablet at the shop
[medical shop], were standing in the bus stop at the time of
occurrence. In this regard, the P.W.1l has deposed the
following, in his cross examination:

“godufd  wEhy  sOL pitar  alaydms  oTsitanmed  GFTDL

Appufir Pt sk L 55DG AGED DaTaTgl. RS  SMLUTD  WHHS

GuIp Bar WG AANSOUGENG Cam GUIGL SaT  AADAHINAIT  AHDID  Abd

SOLUTD  Gusitdsd  GuIgpL %aT  daihgy  afiumar  Griddnarg.  afBumsng

Oxeiia_cis  Geddngl. by aFHuldt  AupdsHDmhbs Gudd DT LIjHE

0L Bhhpg. BN Cumhy HwowihHd swrp 10, 20 KoLKl D dIarg).

gl HMGHHNCLTE AMMHH HDLGEHD SNhG BHESHT AL &I 2,

3 sl Anhgy Bmhssl.  sbuand  BLhgl CHIANYHHECUIH  ARIBAT  AG

Oou - Cxippalis@ph AHNGAT aIGImL  CFijhHaIj 54T aUbSITHT. AAIidar il

SEN Lmjsar. e o0sHaN L aijsar  GLuwlsny GBIUoT oTsipsd  orsiraarmed

safés  Apuwlma.  IIGUTH  BIsT  WLESEEN  DBECHN.  dMES

RUID gpurL snupHamd ghsh  Osi’puig), B s udd  ghp

Lighshgl. 150 Gumar iUl Rl -1 Gl walws  &MLUTD  Bbhg dHHH

AMBSNHT. Shs GFlp S WG L LPWIS  DhgG  AIiFD  CFeirpid

uUsa Bmhsg. Fiuand pLs GuUIg Shs SDLUTD HDLETT DHhSHT.”

8. 'About the said occurrence, the P.W.2, who was also
according to the .prosecution, the injured witness, has deposed
in his chief examination which reads thus:

“5.10.2009 Gp4h aang  wnbwfler  GHAFEANEIE - FRHNEG
GasirGuair. — gmb- WA L6 aTsngl  GUfl LT 0GB 6T
allIyG® auTpn ol ddrusid  iEHwy  annifay  GasiGnsi. s
IFL] g wEi  wmNsamL e S AGUIGHGT  Bsiinl. GEms HECHMD.
IGurg .51 GapFmauisd g Garhés  Ga L Cuigl amkfHCsT
Oa50H Rt Gisrsirg miGHmD.”

9. In his cross examination, he has stated the following:

“Opiisonl  Homd  arhGemar  wawlbg Wi &HmLufD
TRIACTGT  aralipTed  BJa] 8 wamlb® GFlp  wallws HmLufed wHH
It Gsamb.”

10. With reference to the same occurrence, the P.W.3 has
deposed about the occurrence in his chief examination which
reads thus:

“‘Garh®- aim e 8 wmlég aulpm b gpur gl
3AHNG EhG by JodNb@ CFHIGomb. BIRKT GFHINGUIKI WHHKI
0L Appulphpgl.  Brbisd ool gadfl  ud  SusssHd  Hsi
Garsng bhsGUIZ FREN Cubhy SNssSHD Gl CuIMHUTD BHhH DI
BN  orBiBmaT UGG GHampwir LT ersim B lp s &air.”

11. On analyzing the evidence of the alleged eye
witnesses, who are also injured witnesses according to the
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prosecution, namely, P.W.1 to P.W.3, we can find self
contradictions in respect of the circumstances of the occurrence
is concerned. The P.W.1l, says, after purchasing tablet when
they were standing at the bus stop, the accused persons at the
influence of alcohol had voluntarily picked up quarrel and
abused them. The P.W.2 says, P.W.1l asked for betel leaves and
betel nut and after having purchased and given to him, they were
standing in the bus stand. In his cross examination, P.W.2 says
medicine was purchased at about 8.00 p.m. from Chetti Grocery
Shop [GHI walws &ML'] however, the P.W.3 made his deposition in
chief examination that, when they went to Elagiri bus stand to
purchase medicine they found that the medical shop was closed
and therefore, they returned to the bus stand, at that time, the
occurrence was taken place.

12. Among the three eye witnesses, two are injured

witnesses i.e., P.W.l and P.W.2, within them there had been
considerable . contradictions 1in respect ©f the circumstances
under which, such alleged occurrence taken place. One witness

says that, @ he purchased medicine, thereafter when they were
standing in  the bus stand, the occurrence was taken place.
Another witness says, after he purchased betel nut and betel
leaves, when they were standing in the bus stand, the occurrence
was taken place. The another witness says that, they purchased
the medicine ~from grocery shop as the medical shop was closed
and when they were-standing in the bus stand, the occurrence was
taken place.

13. It 1s to be noted herein that, when this 1s the
crucial aspect to testify, the stand of the eye witnesses, there
could have been corroborated evidence and in this regard, the
prosecution should have enquired wupon the concerned persons
whether, there has been a medical shop in that locality and if
so, whether the same was closed and whether the [0(flp walms &HdL']
Chetti grocery shop was also selling the medicine.

14. In this regard, the P.W.11l, Pannerselvam, Deputy
Superintendent of Police, the investigating officer, who
investigated  the case initially " has deposed .in his cross
examination that, he did not enquire anyone in that locality,
especially the shop owners. In “this context, the following
deposition of P.W.1l1l, are extracted herein for easy reference:

“suamd_sHr oA etar  GFl  walds B

UjsmAGLT,  wwl  Gudmg  afTpd v L &MLUID  Dmhs

bujEmArGIT, AMipsh walws soLutR  FEhs pUFEDACLIT BT BhS

Fiuanh  @GNGE  AEGAp  ufa]  GHICHMT ST pisit  GFsIINGUTS

IhIG WIHD MR  AGMTD  jHsmar  aFIfbsaTabmav.  FLIRILIL FHEHH

A psitar 5 HML&AD  BbhSH  pUFHDAr  BIsiT NS HANeVMOILIT
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DI SRIG WIHD Bedsmsd ABarmed ANFINEEANDM0. HML EDhH Dbh
31, APy BHEHET oIHNID I AMESG EHIUSD DML, IFT] FHAF
AGGYDHED  1-b  aB)  HATaT  pupimar 1Y % I 1V % %1 £
GarsiramGurgl o Hf aniflphs pUpT @O dABHH SApdST deiip alghHME
ool adFigememt  GHAbG GHIMMCLAT oTedipisd, GHILT LI lpsmsd oThIE B
dbhbs  Dphpiser oeiip  afuyhms  pIl  GEHFEG  CHTBIGL AT  sTaipTaD
LG WIHD DipHMTD pish GHfhg Carararaddame.”

15. It is the further case of the prosecution that, Al
with the help of soda bottle as well as stone had caused injury
on P.W.1l and P.W.2. It is the further case of the prosecution
that, the A2 helped Al by hading over the fused tube 1light, to
use as a weapon which, according -to the prosecution had been
taken by A2, from the Chetti Grocery Shop. However, the
P.w.11, Investigating ' Officer has deposed 1n his Cross
examination that, he had not made any attempt to collect the
broken soda bottle or tube 1light as material objects and his
deposition in this regard reads thus:

“Guiulp  anpidd  GETOILLL  upl ML - GHTILT umipsd
ST HGDAT__ BTsH  EILHNaTmeD i GHTdMTD FAHIGH. 411 wimd 2
QACITRAN DphG  TEBD  Uphs  HwNsar BT anphSDsTs
UL Coaredr T - eISHIDTD  Bedsma.”

16. The P.W.1l, in his chief examination had stated that,
because of the injury caused to him, he and P.W.2 were taken to
the Dharmapuri Government Hospital by P.W.3, Mani and P.W.4,
Shankar and +they only admitted them in the -hospital. The
relevant portion-of the deposition of P.W.1l.reads thus:

“aH S giuc L STULIHHNTD o1 60T SMaITLL{LD, SN

AEsUmeanyd wwid FhsHD SouU & wosHaumandd Hdims

oI5 CHIWIh alhg GrdHIjmer.”

17. On the same line, the P.W.2 also says in his chief
examination which reads thus:

“U96TL] 105N B0 GOID, - STOUG! DB FRISHID  TBIBMAT  H(HLOL]Y
& WhHSEA WDMHEG  AMIPHSH CFTNIGHeiT. - 0G0 smaw  10swl)  GTsHMID
S O0Oag anpssn. g FOULEWE CuTdFTf simar aNFrbsg.”

18. The P.W.4, Shankar 1in his chief examination has
stated the following:
“apped R FTysmemI— bisht  gyevfuded g AGLEL FhuIsir
Gotmad  GFig  aupHeiGeit. ~ o1.51.1,2,3  SpECLITHMET  aTMES  GBFp.
A@ 1, 2 apfemer aad@ Gy, i b Guarafur G s
Sl L aismar  W(hGg1  wamarudsd GaramG Cumit CajhGHeir. srsiteafli b
SILLOUGD wasf paemibEd odrar  dEGILIASS  TsTMIDLILIGZ  lbs.
Cumsdlarj srsitemar  afamfd Haldmev.”

19. Whereas, the P.W.8 i.e., Dr.Kavitha, who was the
medical officer on duty on 05.10.2009 at Government hospital,
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Dharmapuri had deposed in her chief examination which reads thus:

“5.10.2009-1b0 GpH Byay 9.50 wwNEG Han ol  GuLTET
(11 5 S 1V W1 S 15 (T 95 6 0K 4T 1 % S [ 3 T VR 4 Y 1 % Y 1
SHlmal &0 wimud UM lpsorsd  HTEAWIHIHAD CFnsded arsiiafi i HBFMFLS
ahsj.”

20. The doctor also deposed further which reads thus:
“9i65 Hamb Zya] 1100 wew aradd UL BN
Coihy osiamminnal iU WhS  WIK LA B SRS  eILAI
omamiu ot AEFDFEG apsTH. S Bl B GBARS BUf B
WINID LM IpsdTd  HIGAISTE S Jo00WG.”

21. The contradictions to be noted in respect of the
above aspect 1is concerned, the P.W.l1 and P.W.2 claimed that,
they were taken to the hospital by P.W.3 and P.W.4 and they were
admitted by them, whereas the doctor, who received the P.W.1 has
clearly deposed that, on 05.10.2009 at about 9.50p.m., the P.W.1
came singly.  [no other person brought him] “and claim that some
known person assaulted him and accordingly, he was admitted.
Thereafter, at 11.00 p.m. P.W.2 came with P.W.4 and accordingly,
he was admitted in the hospital.

22 . The prosecution did not make any attempt to establish
that, as to why the P.W.1l, alone without any help of attenders
went to the hospital at 9.50 p.m. and got admitted and that,
P.W.2 after more than an hour i.e., at 11.00 p.m. went along
with P.W.4 and got admitted.

23. These aspects-are completely self-contradictory among
the evidences of P.W.1l, P.W.2, P.W.3 and P.W.4 as the P.Ws.l to
4 have given the evidence that, they all went to the hospital.
That means, P.W.1l, was taken by P.Ws.2 and 3 and got admitted.
Whereas, the P.W.8, doctor has given a different story as
referred to above.

24. The P.W.l has also deposed in his chief examination
which reads thus:

“onipralr STmUTY - GHIOLT GUIE; whbg WMNESG alhgl
NFN5% sl b b uba] GHOHTFHaT.”

25. However, the P.W.9, Head Constable in his chief
examination has deposed as follows:
“sLjhs 6.10.20090 GxH prl  2GH  HTakd ROl HMewID
STalrs  UmCFIS6UTE SHuULN % whHHHRDIMID Bnhg aMToFIH
gty HoLds  seasloar Gy slasd 2 5a0  Spuamearf  Jlaijsafsin
pAh5Ia] Up iGN S & whHHHN WdEG byl wimd 16.00 wsmf
5@ whphHnomanudd o arGpnuraung  Behsy Wil g 28 5/6U
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Gugprer S Uy Ll arEGApRsas Uiy andGYEME b
Qawis Ul Gaig UGG Updhl SMNEE Afldr @a6wss Gupm
G  pLamEMEEETE  GHIILT  &akd Ao 2 3l SpTAriLD IS
UL 565601  Bisit  ufla]  GxIy  ambGapn  AFLYd s GOuih
Gt Heirarg).”

26. When P.W.1 says that, on 06.10.2009 in the morning
hours, the respondent police had visited the hospital and after
having enquired the P.W.1l, his statement was obtained. However,
the P.W.9, Head Constable, Murugan had deposed that, only at
4.00 p.m. i.e., at 16.00 hrs. on 06.10.2009, he wvisited the
hospital and obtained the statement from P.W.1. It is further
to be noted that, according to the prosecution, based on the
information brought by the P.W.9, Head Constable, Murugan, the
complaint/statement given by P.W.1,  at about 16.00 hrs. on
06.10.2009 at the Dharmapuri Government Hospital, FIR was
registered at 16.45 hzrs., which means, the statement of P.W.1
recorded by P.W.9 at 4.00 p.m. on 06.10.2009 at Dharmapuri
Government Hospital and the said complaint.was reduced as FIR at
Thoppur Police. Station at 16.45 hrs. i.e., 4745 p.m..

27. It is further to be noted that, after registering the
FIR, the P.W.10, Sub Inspector of Police brought to the notice
about the registration of FIR for the offences punishable under
Section 3(1) (x) of~SC/ST (Prevention and Atrocities) Act, 1989
and therefore, based on such FIR, the Superintendent of Police,
Dharmapuri District, had issued Ex.Pl11, i.e., permission/Order,
under Rule '7 to  the P.W.1l1l Deputy Superintendent of Police, to
investigate  the matter and on receipt of such order from
Superintendent of Police, the Deputy Superintendent of Police,
claimed to have visited the scene of occurrence at 5.30 p.m., on
the same day i.e., Elagiri village.

28. In this regard, the deposition of P.W.1ll are to be
taken note off:

“sLpy 610090 GyH  mpreir oW  WICL  GPp a0
LB &1ad  Hmar - SAuSTWAIUTAIIS U GHIZ ahGHeT. ACUTF),
oLy 21U GHI L &1and gimar  onaRIOUTT  AGHapmpuid  GFsiinHID
souyl 21U CHM L &HGHD Guindmar  pisit  afhGHA.  dAsimpw e
GHIIL) STadfmon @pp aar.414/2009 Gfa 29409) 323, 324 wigmh 3
D@ asiGsiGow  anpdbHd  srakd - 2 50 - QG &L anpbms
ufe)  GEig - SBaNpEME - HBOLT WL BID  STSTWIILITATf
Sljsafeir 2 haialsl Cufld Sinnpbms  BId LD alFgmaisg dThHHe
CHraGLs. by 255IA1 AILIIL G0, BT FOUAUTLD s
SICAmer  gngj, Apponpisd ALCWNFHAT  Spitmpw  Hand  wime  5.30
wmb@ st apedTns  umjmal  waF W GROGHH. S W
SN2 s WCu  @PuiH  Gainuiu pkEsS.  FiuaLI SHD  wiH
UL IRGHei. b WIS awpuLD  SATY12 G 19N
FiuauIL_ B FnC Amer  wrwnsi,  wigl, wai,  UTRAGHAPMIG,  FRIL)
Hoaparisd  HCwmismar  AFNEH  amdGypRn  ua  CFIGHs.
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oiapw  Hand  6.10.2009-h GxH 1930 wmibd Dps anpsdDd aHN-2
JiCmhAyed arsiamy  GHIILS Gumhg HdDWISHD Mg GFUIH LI
SIANEG  IAITmalsCapsir.”

29. The Investigating Officer, i.e., P.W.1l1l has stated in
his chief examination that, at 5.30p.m., he prepared the

Mahazar, Rough Sketch and also enquired P.W.4 and 5. This
according to the P.W.11l was taken place between 5.30p.m. and
7.30p.m..

30. However, the P.W.5 in his chief examination has made
the following statement:

“oLmi a B mmar - ab® GCHMUND.  SANEMAT BT  lo
SOLUTD  LTFHEITGATST. - HGWLYT  HIA1D - HiwenT - HTHIMCUTATT  GHTILL)
siald  Heopudanj gdfl Gumpsy BnsssEN® 6.10.2009-1 C5% wim 3
wmlb@ LSBT, - ARG B GaIMp®ES  oeialid  GurebEN]
sIfns  osbiihs amdamysar. dafiln  SILOUGD  uTfoa  wEFT
SLAIHHD  2-a15 GRS TP WHBE. . 2pS Sy
IILI.2 IAG. B FOURSWIS Gurdsny seiimar NI Hf.”

31. However, in his cross examination, P.W.5 deposed as
follows:
“Breit &G GuIC L SpamihHed asiien: amash 2 grarg)
g ol aard®  GEpfwper eepred  GHALTG.  EE  MEGILIASE
aGNHIE  GUI Gredr orsin  afamid  GEHAupor  aedipred - GHAUTH.  Biaud
SIDDUTR - apDEIs  aAFnh%er  osip el  oand@®  GEHFuor st
Gafwg.”

32. The P.W.1l1l, -investigating -officer claimed that, he
reached the scene of occurrence at 5.30 p.m. on 06.10.2009 and
thereafter only he enquired P.W.4 and P.W.5. However, P.W.5, in
his chief examination has stated that P.W.l1ll came to the spot at
3.00 p.m. and he enquired him and obtained statement where, he
had given the statement and signed the statement, which 1is
Ex.P2. When the FIR itself was registered at 16.45 hrs., i.e.,
4.45 p.m. at Thoppur Police Station, it is hardly to believe the
claim of P.W.11l, that, he started investigation by visiting the
scene of occurrence by 5.30 p.m. that too, after getting written
permission from the Superintendent of Police under Ex.P1l1.

33. P.W.5, however, has stated that P.W.1l1l, wvisited the
scene of occurrence at 3.00 p.m. itself.

34. These contradictions cannot be taken lightly. If at
all, the case of the prosecution is to be accepted, atleast the
prosecution witnesses, 1like the investigating officer, the
Mahazar witnesses and other police witnesses should have spoken
the truth in one voice that means, corroborated statements of
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each other.

35. On perusal of the aforesaid evidences, 1t can be
found that the prosecution has not even maintained the time slot
in an acceptable and cogent manner.

36. Except the P.W.1 to P.W.5, out of whom, P.Ws.l to 3
are same family members and P.W.4 and P.W.5 belong to same
community, no other independent witnesses had been brought
before the Court by the prosecution.

37. If it is the case of the prosecution that, at about
8.00 p.m. on the date of occurrence in the bazaar where, number
of shops were located, the occurrence had happened and it is
also the case of the prosecution from the deposition of P.W.1l to
P.W.3 that, there had been 10 to 20 people atleast were
available, who came and infact rescued the accused and the
injured witnesses and 1t 1is also the case of the prosecution
that, tube light was taken from the Chetti Grocery Shop, the
medicine was purchased from Chetti Grocery Shop and the betel
nut and betel leaves was also purchased only from the Chetti
grocery shop, why the prosecution had not “taken .any steps to
enquire either the owner or any other person in charge of the
said grocery shop, .and record their statements.

38. The prosecution had not even attempted to enquire any
of the independent witnesses, who were available at the time of
alleged occurrence. In this regard, the P.W.12, who was the
investigating officer [Deputy Superintendent of Police], who
completed the investigation and filed charge sheet, in his cross
examination has deposed  as follows:

“Qig anpsHd asmeman  GEilh FNCABmar BIs WY ANFTTmMI
GHOIGHMT  arsitpred - GCFUICHST.  AMF  AMEGAPOWTS — UFR]  GHiTamed
SIswid &Gl UF] aME@GAPDD  FITE D HhHHMTD BIsh  Halwns Uy
Gainuafm. Aps anpdb® GNES  Fm GUIGHE Hmar  Bisit DS Coarenrt
DT Bebsmed. FUAWDL - I Admar  AFINESH AMEGApOD USR] CHICHT
oaiIprd @, FUanTLHENG AmHD 26Tar B HAld IBED  WHHHIBET
apstuGENG orsin GHIMISHD Bisii  afFIyma GHICHMT arsipIed  Hsdsmav.”

39. The P.W.6 and P.W.7, the officers concerned, who gave
the community certificate had deposed before the Trial Court in
the cross examination which reads thus: (P.W.06)

“abd UBAAUTD  H1akd Fwpuiarg el alpg  aFsEp

St FIRFIN GHRULTjHel oIdNID MG GHILGD Fsdsmed. G bHGHIar

Byl GHIGESII AT, amil  Gunpuns CuULIFEHaMT  asipid  GausmbhGHIsr

sippld  CEIHAHSTHT.  ohh  CHH  arsim  GHTUGD  Bedmsd.  Gousn (b Camair

SlppbAman Wi SAndmisar orsiip  ofamd  aAMbG GHAUNG. TeiTmET

Wy AFhg ambGdap uFe] GHOIZTFHAT HNID Tl  WTHD  afFTS
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& &a0dsmen.”

40. P.W.7, in her cross examination has deposed as
follows:

“Goh® AFLING FHFFEN anpRifl sTard AHSTUDD®HHEH
BlpbhHmar - KU Apdwrd  GUpGaTT asMID dahE ChypITE  auyaTdamsr.
aagl NS SIFRDHIHES PRSI H A &HPW Ay pIsT 411
b@ snpFgm  anpibCarsir. ersiimar  GuisbEry aNFTNEG  aNMbGApRD LA
GEROBTFSaMT  oTelipisd  BIsi  SWICUIZ  BISIL phHR  BmhGHsi. slsiiaNLib
Gumsit dpsowts  ANFTNSHIGHAT. oToitoma  GUITSH opsdid aAFTIES ANV BTG
ugafudsit Guwy GNh% asialih Gansdsd afFnfdsafebamsd ersimrsd 1 Hmsir.”

41. Whereas, the P.W.12, the investigating officer in his
chief examination has made the following deposition:
“Ghs  apEED  HHWL WAL Hlsmewl AN LA SaljHmar
2.6.2010-1b GaH  shHsg anpdbdsit  amHuisit  sE sy Gupnnd - SAaswy
aFnbg - amb@eapon  Gupy @6y A AL Aw  Hwwd - grGmsivaf
Sfsmar aFfigg  anmbGapn  uHa]  GEig, AmHsEESG 2w FiH
Frshisman Gl Gmedr.”

42 . The two officers i.e., P.W.6 and P.W.7 had deposed
clearly that, they were not at all enquired and no statements
were obtained from them by the prosecution, whereas, the P.W.12,
the investigating officer had stated that, P.W.6 -and P.W.7 were
enquired Dby’ him and statements were obtained from them.
Therefore, absolutely there had been no coherency among the
witnesses especially, the Government witnesses and the
prosecution.

43, Based on which information, the P.W.9, Head Constable
Murugan had gone to the hospital and obtained the statement at
16.00 hrs. on 06.10.2009 has not been explained properly. In
this regard, the cross examination of  P.W.9, Murugan is
extracted hereunder:

“SouU W& WHHSRADMMUTD - SHUE LD Sakd  HMeOuD
Dalamgl olsiipied G0N, FULD FhS anpbGaaild urHEHIUCL  Ssdag)
SIUDUC L pujsel  AHFnFdb®  Cridslubd  Spis Adims b
1% 0Ty AT A DT B 0 TR %31 R ST o ¥ % 1% T I 0T
BouwibHed  Bhhgyl 0 FIURSIUC L sk . AORWSENG  HEad
OGBSI, LD STaDRmRbHD  Hmind  Hlaedf  Bsoudd @
Sialj  eriGungd  vswiuded @G - esiiprd  FH6I. S LD
STAlURMOILI  Hm0snID  BTAIDFHTH  WhHEI  WMAMUTD UTHSSIUC L U1
UG UFa] Gy s HowbENG AT  THPID  AH
dand@ Gufungl. Up slakd FDRUGHD Bbhy ssak ABSING GO
gD DaTAIGHT oTeilpid Hebsdsd. LN SHTaLOAMDISHD Hbawkd GUPPID b
5 seaklmar AR @GR ue]  GrimPeng  Cud  AHsI
phsIa  GUpp ey HIST AnbGyan  uba) G WEEHALDTES
ooz  anpds ersim  GarelATD  FGG. Bhs  ambGApn  Dsiail {
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olsiigl owl  BENsmar  B0hG  AAfHANsT I COTFMATL BT  ATEGePID
SWTNSHILC LG oD FAUI0. ABAMTD BT BIsi  BhS  HOL APsHNHMAT
SIYIFNESAMDMD Tl GEHTTTD  FflutsdsD.”

44, When we analyse the entire evidences of the
prosecution side, we could find that, there had been bundle of
contradictions. ©No proper investigation seems to have been done
by the prosecution and no material objects have been recovered
and produced before the Trial Court. In the absence of any
material objects, the prosecution 1laid a theory that, the
accused persons especially, the Al caused injury on P.W.1 and
P.W.2, by using the tube light and soda bottle which cannot be

believed.

45. Further, the occurrence, according to the
prosecution, had taken place at 8.00 p.m. On 05.10.2009, but the
FIR was registered only on 06.10.2010 at 4.45 p.m. In this

regard, though contradictory statements have been given by the
prosecution witnesses, the fact remains that, there had been a
considerable _delay in registering the ~FIR which <creates
suspicion.

46. Assuming that, the FIR was registered at 16.45 hrs.
on 06.10.2009 at ~Thoppur Police Station, whereas, the P.W.1l1
investigating officer was located at Dharmapuri and the
Superintendent of “Police also must have been located only in
Dharmapuri and according to the prosecution, the registration of
FIR at 16.45 hrs. on 06.10.2009 had been brought to the notice
of the Superintendent of Police, who in turn thad passed order
i.e., Ex.P1l1l, authorising the P.W.11l, to investigate the matter
and on receipt of the same, the investigating officer, i.e.,
P.Ww.11, visited the spot i.e., scene of occurrence at 5.30 p.m.

47. It means that, within a time of 0.45 minites all the
aforesaid act claimed to have Dbeen  undertaken Dby the
prosecution, which 1is not only impossible, but also hardly to
believe.

48. Though there could have been a number of witnesses
independently to corroborate the evidence of the injured
witnesses i.e., P.W.1 and P.W.2, no such attempt to bring those
independent witnesses before the Trial Court for deposition had
been taken by the prosecution for which, no-explanation had been
given either by the P.W.11 or by P.W.12.

49. When the Trial Court though by completely depending
the evidence of P.W.1l to P.W.3, decided to find the guilt of the
accused and convicted them, it has failed to appreciate that,
even among the P.W.1l, P.W.2 and P.W.3, there had been bundle of
contradictions about the circumstance of the occurrence itself
which had been pointed out elaborately, in the earlier portion
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of this judgment.

50. Though P.W.1 to P.W.3 as well as P.W.4 had stated
that, P.W.l1l and P.W.2 were taken by P.W.3 and P.W.4 to the
hospital and they only admitted them, however, P.W.8, Doctor,
had clearly given the deposition that, P.W.1l came alone at 9.50
p.m. and P.W.2 came along with P.W.4 at 11.00 p.m.. The said
aspect also had been confirmed by the wound certificates issued
by P.W.8, which had been marked as Ex.P6 and Ex.P7.

51. In so far as the aforesaid contradictions are
concerned, nothing had been deposed before the Trial Court on
the prosecution side giving reason as to why, such

contradictions found.

52. In this context, the defence theory, projected before
the Trial Court, which was infact, not taken into consideration

by the trial Court, has to be necessarily looked into. The
defence theory has been clearly established during the cross
examination of the witnesses. In this regard, the relevant

portion of the cross examination of P.W.1l is extracted hereunder:

“HilabANG apin] o BT GLILGYT, SANEAT dhS BIL_dhRed
by stsitm  afugd  GuAujor eI GUwiy GSUND. TG
omalamjhel  GErl aarh® Gupfupd. umpw  gRAN - HymoiHd B
FIUAILENG  ApiTLnG  FHTaG FDUAND BLBSEHT DTG Ty eTer
b& OB FTHHGT  oTeilLiaj  sToG]  WIAT. Slj I - wmsaludein
b0y AW, g wnoamj A  Bdg GBI BLHSID I
AHAUGE alpbslD. GOHDU HHPAHAT  ADMEHND dAMEG CHIuji. dMES 4
I Fsiiell - O eilamadj. Sauibal Gy psyismd, vipsf, Gwsi wppnUD HISITEY
QFEET. gy wnoarm  af st SpHd afien CHEH, wryis
Y FCwmisar - ersG  GHAD.  Gupulp  BUISET eI DWHHIANHERLG
LRISTANsET  @pson G0, Tl wbHierd  wpmd  J1G@pLy, G
wifapd wgnd £ Gaipgy @i aH unmal s CHIHRSILID U
OhF Garme  appd - GHOBHLD b  ube GHily g  aAEE
GaAupor arsiprsd GHALNGL. ormg) DS Shs anpdbd FIUBSWIG B
SO % 1) 107 331 VN 111 9 S 31315191 1K1/ RO {3 S~ {191 1 TR ) ¢ S O 3 11 11
DI GEHAWNGL. oT% WD) FIhsST - Bhs  Fbun CrRE@ psiTuns
Gathass Bw uysiisald uba] GHIE  anpidHd  gObf  Hemedauj  wewi
Wb U BUEET 531 P® apbGib, WIGRIG APEG AW TG 1)
CEIHHEHESIT BT~ aTPID  hg  alugid b  GHALNG). Sy G
Ohs Bn apbHd- s wenll wimmd 15 pujser 1641 BLES anpshd
Bhy HHOMNLED  Ssar 1H  GINFFCH  RepITbsIL_aT0smed  ersiIM)
Ilismar  anpbHlmhg AGaAGEIUCL  afuph aarb@  GHuper  asiipIsd
G ambg 6Hfuwmg.”

53. Like that, P.W.2 in his cross examination has deposed
as follows:
“ars@pb@  THNsEREGID MG FIUAILENEG apsir  ereiladlp
it aAGIIHAPD  ApLwimg  Teprd  FGI.  CHFILT  um i)  wpnID
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UL - aLA B  ThHHH BB DI UEEEEN  Bhhs walws
LD Bohy d055 apsn. Gy Cuis) oL GR pEsMLES G
a8 Db Darargl. pS SMLUTD FUBITD oD 6 RUTHIHT BHESI.
Dby FuEDE Wi wirj  AREHAN Lnjser. mAphs 10 Cujsar el
SEM Lijsar oHd  HREITN Guwly we G GHAupD. wipayser  GLW  sre
5@ GHAWLTG. TG DOSHING WHAGA B[ HIEED Gy GEIMD  Apwpd
s affow  oyd  FISTMOGUTE AU ISHTTF  STeiImID,  Slaljsar
IABNG bREGETTAISSTD  aBHNsG HH FHs Guni anpsg GurC
Gararg  orsiprd  FWDD.  SAjsafdr  GoTFMA U B  GUND  YSTF
swmhg Bt 1y GErhEg  pmsGar  whsgwumarudd  GHih
GaHTGLID sy Garsdamsd  FfluwisdeD.”

54. Like that, P.W.3, in his deposition has stated the
following:
“Brsit - WphgR1 WU ADFnrbers - Gryaflmad  araiipTad
BT, LD SI0RMDIIBHD  swauhgl orsitaman  GuelaTi  aNFTNES0M. TG
ot oIl HIEST A HGuIGEr 1-0 afflowl SMphs Garm apupd G
aps® Haemaludsd perarsid My duFd Gaigr GarararGambin  semiD,
1-0 affufid arargy wior, HiEsT  AAGWTTHAT  GHLL Guigl 1-b  aH
IHNG  UUSCETETATTSAATD Wil oahg  Gunil anphbd  Gur’ L Fb
bisit Guni 1 CrmdHGnsir sriipmsd  HMUIdD. Bsi G 6@ FDUAND
BL&ET0smaD aTedMIeD  Ff1LLIsbsD.”

55. The| suggestions put forward by «the defence side to
P.W.1l, P.W.2 and P.W.3, though had been denied in general by
those witnesses, the fact remains that, there had been clear
animosity between the accused and the father-in-law family or
uncle family of - P.W.l1 to P.W.3. In this regard, there had
been a criminal case Dbetween the Dbrother-in-law of P.W.2 and
uncle and grand father of P.W.1 and P.W.3 and the accused
persons seems to have been pending before the same Court where,
the accused side in that case, seems to have made an attempt, to
compromise and since the accused in this case has not come
forward, animosity since had developed between them and in order
to settle the score this alleged occurrence had been projected
or magnified by the defacto complainant i.e., P.W.1 and his
family members.

56. This defence theory cannot be easily brushed aside in
view of the factual matrix that, there had been a criminal case
which 1s pending ' in "the same Court Dbetween 'the families.
However, the P.W.l to P.W.3 deposed before the Trial Court that,
they did not know anything about the said pendency of the case
and this also yet another area of flaw on the side of the
prosecution witnesses, which are hardly to believe.

57. These aspects have not been considered in proper
perspective by the learned Sessions Court Judge and he has taken
the evidences of P.W.1 to P.W.3 stating that, they are eye
witnesses as well as 1injured witnesses and therefore, their
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evidences can be believed and based on which, the Trial Court
has come to the conclusion that, prosecution had proved their
case beyond reasonable doubt. This Court, after having analysed
the evidences of the prosecution side which consist of bundle of
contradictions and also the virtual failure on the part of the
prosecution, to conduct the investigation in proper perspective
by recovering the material objects and produce the independent
witnesses to corroborate the theory of the prosecution, find
that the entire prosecution case 1is completely flawed. This
conclusion 1is inevitable in view of the contradictions pointed
out by this Court.

58. Therefore, this Court is -of the considered view that,
the prosecution has not proved the case against the accused
persons beyond any reasonable doubt  and in fact, except the
evidences of P.W.l1 and P.W.2, who are .injured witnesses,
according to the prosecution, no other corroborated evidences
were available with the prosecution to prove the case.

59. In respect of P.W.1l and P.W.2 evidences is concerned,
in the eye of the defence theory, the evidentiary walue of P.W.1
and P.W.Z2 'cannot Dbe taken as a sole criteria to come to the
conclusion that, accused were guilty of the.offences or charges
framed against them. Therefore, this Court has no hesitation to
hold that, the charges framed against the accused persons had
not been proved beyond doubt: by the prosecution side and
therefore, 'the conclusion made against them by the Trial Court
is erroneous.

60. In the result, the impugned judgment and conviction
made against the accused/appellant herein in $.C.No.40 of 2001
on the file of the learned Principal District and Sessions
Judge, Dharmapuri, by order dated 15.12.2011 is hereby set aside
and the accused/appellants are accordingly set at free.
Consequently, the bail bond if any, executed by the
accused/appellants shall be discharged forthwith. The appeal
is thus, allowed.

sd/-
Assistant Registrar
//True Copy//

Sub Assistant Registrar
smi

To

1.The Principal District and Sessions Judge,
Dharmapuri
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2.The Judicial Magistrate,
Dharmapuri.

3.The Chief Judicial Magistrate,
Dharmapuri.

4 .The Director General of Police,
Mylapore, Chennai-4.
5.The District Collector,

Dharmapuri.

6.The The Deputy Superintendent of, Police,
Dharmapuri Sub Division, Dharmapuri .

7.The Public Prosecutor,
High Court, Madras.

8.The Section Officer,

Crl.section, High Court,
Madras.

+lcc to Mr.A.Padmanaban, Advocate, S.R.No. 89214

il

NRI (CO)
GN (22/02/2019)
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