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IN THE HIGH COURT OF JUDICATURE AT BOMBAY

ORDINARY ORIGINAL CIVIL JURISDICTION

COMPANY PETITION NO.159 OF 2016

Standard Chartered Bank ….Petitioner
          Vs.
Nitin Fire Protection Limited ....Respondent 

----
Mr. Vikramsinh Yadav for petitioner.
Mr. Chirag Mody a/w. Ms. Anusha Jacob and Mr. Yashvardhan Momaya i/b. 
DSK Legal for respondent. 

----
CORAM  : K.R.SHRIRAM, J.

DATE      : 26th FEBRUARY, 2018

P.C.:

1 By this petition, petitioner is seeking winding up of respondent 

company  –  Nitin  Fire  Protection  Limited  (the  Company)  under  the 

Companies Act, 1956. 

2 It  is  the  case  of  petitioner  that  on  13th July,  2007  one 

International  Swaps  and  Derivatives  Associates,  Inc.  2002  Master 

Agreement was entered into between Worthington Nitin Cylinders Limited 

(principal  borrower)  and  petitioner.  Term-sheet  was  also  entered  into 

between petitioner and Worthington on 2nd January, 2008. On 6th March, 

2009, Deed of Corporate Guarantee was entered into between the company 

and petitioner  wherein  the  company provided a  corporate  guarantee  to 

petitioner in respect of dues of Worthington/principal borrower under the 

Master Agreement mentioned above. It is  the case of petitioner that the 

principal  borrower  defaulted  and  therefore,  the  company  is  liable  as 

guarantor. 
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3 Mr.  Mody,  counsel  for  respondent  company,  at  the  outset, 

pointed out before the counsel for petitioner could even address the Court 

that the petition is grossly barred by limitation.

4 In  paragraph  47  of  the  petition,  petitioner  has  stated  “The 

petitioner's claim herein is not barred by law of limitation”. I have considered 

the  petition  and  the  documents  annexed  thereto.  Paragraph  32  of  the 

petition reads as under :

32. The Petitioner states that the Respondent and the said Principal  

Borrower, on having realized that their liability had crystalized, and  

having no good tenable defense to the same and with a view to avoid  

the same, on the one hand kept on negotiating with the Petitioner for  

settlement, and on the other hand, entered into litigation with the  

Petitioner,  namely  Suit  No.931  of  2011  filed  before  the  Hon'ble  

Bombay  High  Court  by  Worthington  Nitin  Cylinders  and  the  

Respondent against the Petitioner, and Original Application No.66 of  

2011,  before  the  Mumbai  Debts  Recovery  Tribunal  I  filed  by  the  

Petitioner against Worthington Nitin Cylinders and the Respondent.  

The Petitioner craves leave to refer to and rely upon the papers and  

proceedings  filed  in  the  said  Suit  No.931  of  2011  and  Original  

Application No.66 of 2011, as and when produced.

5 In the statutory notice, copy whereof is annexed at Exhibit “O” 

to the petition,  in paragraphs 24 and 25,  it  is  petitioner's  case that  the 

outstanding  amounts  due  and  payable  got  crystalized  on  or  about 

22nd February,  2011.  In  the  original  application  no.66  of  2011  that 

petitioner has filed against Worthington Nitin Cylinders and company, in 

paragraph 5.34,  it  is  averred that  applicant  bank has  a  cause of  action 

against defendants and the cause of action arose on 5th January, 2011 and 

again arose on 7th January, 2011, 11th February, 2011, 18th February, 2011 
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and 24th February,  2011.  Though it  is  stated that the cause of  action is 

subsisting and continuing in nature, in my view, petitioner having filed the 

original application, should have filed this petition also within three years 

of the cause of action arising or atleast within three years of verifying the 

original  application,  which  is  4th July,  2011.  The  current  petition  was 

lodged only on 16th November, 2015.

6 In  view thereof,  since  it  does  appear  that  petitioner's  claim 

could be barred by limitation, petition stands dismissed. It is clarified that 

this Court has not expressed any opinion on the merits of the case.

(K.R. SHRIRAM, J.)
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