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IN THE HIGH COURT OF JUDICATURE AT BOMBAY
ORDINARY ORIGINAL CIVIL JURISDICTION

ARBITRATION PETITION NO.1049 OF 2018

Tata Capital Financial Services Ltd. ..Petitioner
Vs.
Mrs.Anjali & Ors. ..Respondents

Mr.Nikhil Mehta i/b. M/s.KMC Legal Venture for Petitioner.
None for Respondents.

CORAM : G.S. KULKARNI, J.

DATE : 6" DECEMBER, 2018
P.C.:

Heard learned Counsel for the petitioner. Despite service,

respondents have not entered appearance.

2. On 1 November 2018 this Court (S.J. Kathawala, J.) was pleased
to pass the following order:-

“l.  The learned Advocate appearing for the Petitioner has
filed the Affidavit of Service setting out that the Respondents
have stopped residing at the last known address and no other
address of the Respondents is known to the Petitioner. In
view thereof, the Petitioner is allowed to serve a copy of the
Petition on the Respondents by substituted service i.e. through
publication in two local newspapers viz. 'Financial Express' (in
English / Delhi and NCR Edition) and Jansatta' (in Hindi/
Delhi & NCR Edition), made returnable on 30" November,
2018.

2. Place the above Petition for final hearing on 30%
November, 2018.”
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3. Today learned Counsel for the petitioner has placed on record an
affidavit of service stating that service by publication is already effected.
The details of the publication in two newspapers dated 16 November

2018 and 17 November 2018 are annexed to the affidavit of service.

4. This is a petition under Section 9 of the Arbitration and
Conciliation Act, 1996 (for short, “the Act”). The petitioner is a non-
banking finance company. A loan for an amount of Rs.75,50,000/- was
granted to the respondents for purchase of a residential property under
a loan agreement dated 29 December 2016. The case of the petitioner is
that there is a default on the part of the respondents in making payment
of installments. The petitioner accordingly issued a notice dated 5 July
2018 to the respondents calling upon them to repay the loan amount
with interest. This notice was not replied. The case of the petitioner is
that as on 21 August 2018, an amount of Rs.85,49,034/- was due and

payable by the respondents to the petitioner.

5. The agreement in question provides for an arbitration clause
being clause 12.18. Learned Counsel for the petitioner states that the
petitioner shall be invoking the arbitration process by appointing an

arbitrator to adjudicate the disputes and differences between the parties.



3 4-arbp 1049-18

6. The present petition is filed seeking reliefs which are in the nature
of interim measures pending the arbitration proceedings. There are
several reliefs which are prayed for. As the respondents are not
appearing in this petition, the averments as made in the petition have
remained uncontrovered. Considering the averments as made in the
petition and the nature of agreement between the parties, it would be
appropriate that at this stage an interim protection is granted to the
petitioner in terms of prayer clause (b) which reads thus:-

“(b) The Respondents, by themselves, their servants and/or
agents be restrained from dealing, selling, alienating,
disposing and/or creating third party rights in respect of the
mortgaged property located at and being Plot No:C: 303, 3™
Floor, Type: IV, MS Block, Progressive Employees Welfare
Organization, Plot No: GH 69, Sector: 55, Gurgaon-122 001
(more particularly described in the list annexed and marked
as Exhibit D hereto) in any manner whatsoever and an order
of permanent injunction be passed in that regard in favor of
the Petitioner herein.”

7. Ordered accordingly.

8. It is further directed that the petitioner shall invoke arbitration

and appoint an arbitrator which be done within a period of 3 weeks

from today.

0. Needless to observe that if the respondents so desire, they would

be at liberty to move an application under Section 17 of the Act for such
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appropriate orders including praying for vacating of this order.

10. The petitioner is also at liberty to move necessary application
before learned Arbitrator under Section 17 of the Act for any further
reliefs. All contentions of the parties in regard to any such reliefs and

merits of the matter, are expressly kept open.

11. The arbitration petition is disposed of in the above terms. No

Costs.

[G.S. KULKARNI, J.]



