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IN THE HIGH COURT OF JUDICATURE AT BOMBAY

CRIMINAL APPELLATE JURISDICTION

WRIT PETITION NO. 4249 OF 2017

Shri. Tajjudin Nabisaab Sheikh ...Petitioner

Vs.

The State of Maharashtra & Ors. ... Respondents
......

Mrs. Varsha Bhogle a/w Anusha Amin for the Petitioner.
......

CORAM : G.S. KULKARNI, J.

DATE : FEBRUARY 1, 2018.

P.C. :

1. Heard learned counsel for the petitioner.  The challenge is to the

two  orders.   The  first  order  is  dated  5.11.2015  passed  on  the

application of the respondent-wife and the daughter under section 125

of  the  Cr.  P.C.,  whereby  an  amount  of  Rs.5000/-  per  month  was

granted as maintenance to the respondent no.3-daughter and secondly

to  the  order  dated  14.7.2017  by  which  the  petitioner's  application

under section 127 of Cr. P.C. was dismissed.

2. The grievance of the petitioner principally is that the application

as filed by the petitioner  under section 127 of the Cr.  P.C.  was for

modification of the order dated 5.11.2015 passed under section 125 of

Cr. P.C., however, the same has not been appropriately considered as

per the requirement of section 127 of the Cr. P.C. and has been rejected

without  any  reasons.   The  order  passed  by  the  court
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under the application of the petitioner as filed under section 127 of Cr.

P.C. reads thus:

“Heard both the sides.

As the main petition is filed under section 125 in the same

application.

This application is not tenable accordingly is rejected.”

3. A perusal of the order indicates that the learned trial judge has

completely overlooked the provision of section 127 of Cr. P.C. and the

object  of  permitting  the  litigants  to  approach  the  court  by  an

application under section 127 of Cr. P.C. on change of circumstances

which can be invoked after an order under section 125 of Cr. P.C. is

passed.  The impugned order dated 14.7.2017 does not deal on the

merits of the petitioner's application.  The order of a such nature as

passed  by  the  trial  court  could  not  have  been  passed  on  such

application.  It was necessary for the learned trial judge to render a

decision on merits of the application.

4. Though the respondent is not present, however as the impugned

order is ex-facie and inherently illegal, and that the respondents would

have an opportunity to be heard by the trial court on the petitioner's

application under section 127 of Cr. P.C., there is no impediment for

this court to pass a final order on this petition.
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5. Accordingly, petition is allowed in the following terms:-

ORDER

(i) The impugned order dated 14.7.2017 as passed by the

learned trial judge on the application of the petitioner as filed

under section 127 of Cr. P.C. is quashed and set aside.

(ii) The learned trial judge shall take up an application of

the petitioner under section 127 of Cr. P.C. and after hearing

the parties on the merits of the application, decide the same

in accordance with law.

(iii) It  is  clarified  that  the  order  dated  5.11.2015  passed

under section 125 of Cr. P.C. is in no manner disturbed, and

this  order is  no expression on the merits  of  the rival  pleas

which would fall for consideration of the learned trial judge

in the application as filed under section 127 of the Cr. P.C.

6. Petition is accordingly allowed in the above terms.  No costs.

       (G.S. KULKARNI, J.)


