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IN THE HIGH COURT OF BOMBAY AT GOA

FIRST APPEAL NO. 61 OF 2011, 62 OF 2012, 63 OF 2012,
64 OF 2012, 65 OF 2012 AND 66 OF 2012

FIRST APPEAL NO.61 OF 2011

Shri Sakharam Vasudev Sinai Usgaonkar
1(a) Mr Sanjay S. Usgaonker,
s/o Sakharam V. S. Usgaonkar

1(b)Mrs. Bindu S. Usgaonker
w/o Sanjay S. Usgaonker
Both major in age,
residing at S-3, Mandovi Nagar
Near Mahalaxmi Temple,
Dr. Dada Vaidya Road,
Panaji-Goa. Appellant
Versus
The Executive Engineer,
Works Division XVIII
PWD,
Ponda-Goa. Respondent

Shri Sudin M. Usgaonkar, Senior Advocate with Ms. T. Kamat
Ghanekar, Advocate for the appellant.

Shri P. Faldessai, Additional Government Advocate for the respondent.
FIRST APPEAL NO. 62 OF 2012

The Executive Engineer,
PWD, Works Division XVIII
PWD, Ponda, Goa. Appellant

Versus

Shri Sakharam Vasudev Sinai Usgaonkar
A. Mr Sanjay S. Usgaonkar,
s/o Sakharam V. S. Usgaonkar

B. Mrs. Bindu S. Usgaonkar
w/o Sanjay S. Usgaonkar
Both major in age,
residing at S-3, Mandovi Nagar
Near Mahalaxmi Temple,
Dr. Dada Vaidya Road,
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Panaji-Goa.

Respondent

Shri P. Faldessai, Additional Government Advocate for the appellant.

Shri Sudin M. Usgaonkar, Senior Advocate with Ms. T. Kamat

Ghanekar, Advocate for the respondent.

FIRST APPEAL NO. 63 OF 2012

WITH

CROSS OBJECTION NO.14 OF 2012

The Executive Engineer,
PWD, Works Division XVIII,
PWD, Ponda Goa.

Versus

1. Dr. Prakash B. S. Usgaonkar,
residing at B-107, Bainguinim
Old Goa.

2. Fatba Ra. S. Usgaonkar,
r/ at Flat no. T-4,

Bldg. 3/B, Kurtarkar Nagari,
Ponda, Goa.

3. Mahesh D. S. Usgaonkar
residing near Adinath Temple Panchwada,
Usgaon, Goa 403 407.

4. Manguisrish V. S. Usgaonkar
r/o. H. No.74/2, Shantinagar, Ponda.

5. Prabhakar Krishna S. Usgaonkar,
r/o F-3/A-4, Caculo Enclave,
St. Inez, Panaji.

6. Puranand Krishna S. Usgaonkar,
Near Shri Adinath Temple,
Panchawada, Usgaon, Goa, 403 407.

7. Shantabai Anand Usgaonkar
Near Shri Adinath Temple
Panchawada, Usgaon-Goa 403 407.

8. Vishant Anand S. Usgaonkar,
r/ at H. no.276, Nandikesh Nandanvan Society,

Page 2 of 24

Appellant



230 FA 61-11, 62, 63, 64, 65, 66-12.doc

Cross I Patantali V. P. Kavlem,
Bandora, Goa.

9. Viraj Anand S.Usgaonkar
Near Shri Adinath Temple,
Panchawada, Usgaon-Goa 403 407.

10. Saulo Krishna S. Usgaonkar
r/o near Adinath Temple, Panchawada,
Usgaon, Goa 403 407. Respondents

Shri P. Faldessai, Additional Government Advocate for the appellant.

Shri Sudin M. Usgaonkar, Senior Advocate with Ms. T. Kamat
Ghanekar, Advocate for the respondent.

CROSS OBJECTION NO.14 OF 2012
WITH
FIRST APPEAL NO.63 OF 2012

1. Dr. Prakash B. S. Usgaonkar,
Major in age,

residing at B-107, Bainguinim
Old Goa.

2. Fatba Ra. S. Usgaonkar,
Major in age, r/ at Flat no. T-4,
Bldg. 3/B, Kurtarkar Nagari,
Ponda, Goa.

3. Mahesh D. S. Usgaonkar

Major in age, residing near Adinath
Temple Panchwada,

Usgaon, Goa 403 407.

4. Manguirish V. S. Usgaonkar
Major in age, r/o. H. No.74/2,
Shantinagar, Ponda.

5. Prabhakar Krishna S. Usgaonkar,
Major in age,

r/o F-3/A-4, Caculo Enclave,

St. Inez, Panaji.

6. Purananand Krishna S. Usgaonkar,

Major in age, Near Shri Adinath Temple,
Panchawada, Usgaon, Goa, 403 407.
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7. Shantabai Anand S. Usgaonjkar
Major in age, Near Shri Adinath Temple
Panchawada, Usgaon-Goa 403 407.

8. Vishant Anand S. Usgaonkar,
Major in age, r/ at H. no.276,
Nandikesh Nandanvan Society,
Cross I Patantali V. P. Kavlem,
Bandora, Goa.

9. Viraj Anand S.Usgaonkar

Major in age,

Near Shri Adinath Temple,
Panchawada, Usgaon-Goa 403 407.

10. Saulo Krishna S. Usgaonkar

Major of age,

r/o near Adinath Temple, Panchawada,

Usgaon, Goa 403 407. Appellants

Versus

The Executive Engineer,
Works Division XVIII,
PWD, Ponda Goa. Respondent

Shri Sudin M. Usgaonkar, Senior Advocate with Ms. T. Kamat
Ghanekar, Advocate for the appellant.

Shri P. Faldessai, Additional Government Advocate for the respondent.
FIRST APPEAL NO.64 OF 2012

The Executive Engineer,
P.W.D., Works Division XVII,
PWD, Ponda, Goa. Appellant.

Versus

Shri Siuram Sinai Usgaonkar
(Since deceased) through
his legal representatives:-

(i) Shri Dr. Madhukar S. S. Usgaonkar,
Major of age,
Doctor, working for Krishna Institute
of Medical Science, Karad,
State of Maharashtra, resident of 8,
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Nachiket Koyna Vasahat,
Malkapur Road, Karad - 415 110.

Shri Deepak S. S. Usgaonkar,

Major of age,

working as Senior Shift Assistant at
Zuari Industries Ltd.,

Jai Kissan Bhavan, Zuarinagar 403 726
resident of Pent House Bldg.,

1st Floor, Comba Margao 403 601, Goa.

Shri Subrai Sinai Usgaonkar(Since deceased)
through his heirs :-

Shri Ganexama Sinai Usgaonkar

alias Shri Suraj Usgaonkar,

Major of age,

resident of Emmar Properties,

Springs Phase No.6, Villa no.4, Street 8,
P.O. Box 112940, Dubai, USA.

Shri Avinaxa Sinai Usgaonkar, alias
Avinash Usgaonkar, Major of age,
resident of 192,

Bedford, Springs road, Lynchburg,
Virginia 24502 U.S.A.

Moietyholder Smt. Ratanbai
Usgaonkar, Major of age,
resident at the address 2(i)

Shri Manohar G. S. Usgaonkar,

Senior Advocate, Major of age,

resident of Shantighan,

Near Mapusa, Industrial Estate,

Mapusa 403 507, with office at

304, Manguirish, 18th June road,

Panaji, Goa 403 001. ... Respondents

Shri P. Faldessai, Additional Government Advocate for the appellant.

Shri

Sudin M. Usgaonkar, Senior Advocate with Ms. T. Kamat

Ghanekar, Advocate for the respondent.

CROSS OBJECTION NO. 12 OF 2012
IN
FIRST APPEAL NO.64 OF 2012
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Shri Siuram Sinai Usgaonkar
(Since deceased) through
his legal representatives:-

() Shri Dr. Madhukar S. S. Usgaonkar,
Doctor, working for Krishna Institute
of Medical Science, Karad,

State of Maharashtra, resident of 8,
Nachiket Koyna Vasahat,
Malkapur Road, Karad - 415 110.

(i)  Shri Deepak S. S. Usgaonkar,
working as Senior Shift Assistant at
Zuari Industries Ltd.,
Jai Kissan Bhavan, Zuarinagar 403 726
resident of Pent House Bldg.,
1st Floor, Comba Margao 403 601, Goa.

2. Shri Subrai Sinai Usgaonkar(Since deceased)
through his heirs
(i) Shri Ganexama Sinai Usgaonkar
alias Shri Suraj Usgaonkar,
resident of Emmar Properties,
Springs Phase No.6, Villa no.4, Street 8,
P.O. Box 112940, Dubai, USA.

(i)  Shri Avinaxa Sinai Usgaonkar, alias
Avinash Usgaonkar resident of 192,
Bedford, Springs road, Lynchburg,
Virginia 24502 U.S.A.

(iii)  Moietyholder Smt. Ratanbai
Usgaonkar resident at the address 2(i)

3. Shri Manohar G. S. Usgaonkar,
Senior Advocate, resident of Shantighan,
Near Mapusa, Industrial Estate,
Mapusa 403 507, with office at
304, Manguirish, 18th June road,

Panaji, Goa 403 001. ... Appellants

Verus
The Executive Engineer,

Works Division XVII,
PWD, Ponda, Goa. ... Respondent
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Shri Sudin M. Usgaonkar, Senior Advocate with Ms. T. Kamat
Ghanekar, Advocate for the appellant.

Shri P. Faldessai, Additional Government Advocate for the respondent.
FIRST APPEAL NO. 65 OF 2012

The Executive Engineer,
P.W.D., Works Division XVII,
PWD, Ponda, Goa. ... Appellant

Versus

Shri Prabhakar Krishna Sinai Usgaonkar
1% floor, Flat No.4, Bldg. No.3,

Caculo Enclave near Vintage Hospital,
St. Inez, Panaji, Goa.

(Since deceased through his
Legal Representatives )

A. Mrs. Motibai P.S. Usgaonkar, 81yrs.
W/o. Late Mr. Prabhakar Krishna Sinai Usgaonkar,

B. Dr. Ugam P.S. Usgaonkar,
S/o. Late Mr. Prabhakar Krishna Sinai Usgaonkar,
Major in age,

C. Mrs. Bindiya U.S. Usgaonkar
W/o Dr. Ugam P.S. Usgaonkar,
Major in age,

D. Mr. Gurunath P.S. Usgaonkar,
S/o. Late Mr. Prabhakar Krishna Sinai Usgaonkar,
Major in age,

E. Mrs. Varada G.S. Usgaonkar,
w/o. Mr. Gurunath P.S. Usgaonkar,
major in age,

All residents of F3-F4,

Caculo Enclave,

Nr. Vintage Hospital,

St. Inez, Panaji, Goa. ....Respondents.

Shri P. Faldessai, Additional Government Advocate for the appellant.
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Shri Sudin M. Usgaonkar, Senior Advocate with Ms.

Ghanekar, Advocate for the respondent.

CROSS OBJECTION NO.15 OF 2012
IN
FIRST APPEAL NO. 65 OF 2012

Shri Prabhakar Krishna Sinai Usgaonkar
1% floor, Flat No.4, Bldg. No.3,

Caculo Enclave near Vintage Hospital,
St. Inez, Panaji, Goa.

(Since deceased through his
Legal Representatives )

1A. Mrs. Motibai P.S. Usgaonkar, 81yrs.
W/o. Late Mr. Prabhakar Krishna Sinai Usgaonkar,

Major in age, Residing at F3-A4,
Caculo Enclave,

Nr. Vintage Hospital,

St. Inez, Panaji, Goa.

1B. Dr. Ugam P.S. Usgaonkar,
S/o. Late Mr. Prabhakar Krishna Sinai Usgaonkar,
Major in age,

1C.  Mrs. Bindiya U.S. Usgaonkar
W/o Dr. Ugam P.S. Usgaonkar,
Major in age,

Both residents of F4-A3,
Caculo Enclave,

Nr. Vintage Hospital,

St. Inez, Panaji, Goa.

1D. Mr. Gurunath P.S. Usgaonkar,
S/o. Late Mr. Prabhakar Krishna Sinai Usgaonkar,
Major in age,

1E. Mrs. Varada G.S. Usgaonkar,
w/o. Mr. Gurunath P.S. Usgaonkar,
major in age,

Both residents of F3-A4,

Caculo Enclave,
Nr. Vintage Hospital,
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St. Inez, Panaji, Goa. ....Appellants.
Versus

The Executive Engineer,
P.W.D., Works Division XVII,
PWD, Ponda, Goa. ... Respondent

Shri Sudin M. Usgaonkar, Senior Advocate with Ms. T. Kamat
Ghanekar, Advocate for the appellant.

Shri P. Faldessai, Additional Government Advocate for the respondent.
FIRST APPEAL NO.66 OF 2012

The Executive Engineer,
P.W.D., Works Division XVII,
PWD, Ponda, Goa. ... Appellant

Versus

1. Shri Subhash Vasudev Xete Tilve,
r/o. Takwada, Usgaon, Ponda, Goa.

2. Satish Krishna Xete Tilve,
r/o. House No.19, Ward No.6.
Bhatlem, Panaji, Goa. ...Respondent

Shri P. Faldessai, Additional Government Advocate for the appellant.

Shri Sudin M. Usgaonkar, Senior Advocate with Ms. T. Kamat
Ghanekar, Advocate for the respondent.

CROSS OBJECTION NO.13 OF 2012
IN
FIRST APPEAL NO.66 OF 2012

1. Shri Subhash Vasudev Xete Tilve,
Major of age,
r/o. Takwada, Usgaon, Ponda, Goa.

2. Satish Krishna Xete Tilve,
Major of age,
r/o. House No.19, Ward No.6.
Bhatlem, Panaji, Goa. ... Appellants.

versus
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The Executive Engineer,
P.W.D., Works Division XVII,
PWD, Ponda, Goa. ... Respondent

Shri Sudin M. Usgaonkar, Senior Advocate with Ms. T. Kamat
Ghanekar, Advocate for the appellant.

Shri P. Faldessai, Additional Government Advocate for the respondent.

CORAM: NUTAN D. SARDESSAI, J.
RESERVED ON : 20" June, 2018.

PRONOUNCED ON: 6" July,2018.
JUDGMENT:-

1. By this common judgment i am disposing off the present
appeals, one of which is at the instance of the original applicant
and the other five at the instance of the Acquiring Department
with cross-objections filed by the interested parties/applicants

before the Reference Court.

2. Admittedly the Government had published a Notification
under Section 4 of the Land Acquisition Act, 1894, 'the Act', for
short for the acquisition of lands for the purpose of construction
of the approach road to the new Usgao Bridge followed by the
Notification under Section 6 of the Act. The lands under Survey
No.3 and 35/2 admeasuring an area of 4335 sq.mts. and 145

sqg.mts. belonging to the appellant were acquired for the said
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purpose and the possession was taken by the Government on
29/09/2006. The Land Acquisition Officer made an Award
granting compensation @3150/- per sq.mt. to each of the
applicants who then filed the applications under Section 18 of
the Act claiming compensation @31000/- per sqgq.mt. The
learned Reference Court however enhanced the compensation
to *175/- per sq.mt. in respect of the applicant's land and after
making certain deductions fixed different rates for the land of
the other applicants/cross-objectors. The applicant challenged
the impugned judgment on the grounds that the Reference
Court had relied upon the Sale Deed dated 15/05/1996 whereby
a property admeasuring 55860 sg.mts. was sold @3179/- per

sg.mt.

3. The learned Reference Court had observed in the
impugned judgment that there was an admission at his instance
that M/s. Finolex Esses Industries had constructed its factory in
the plot sold by the Sale Deed of 15/05/1996 and observing
that it was in a relatively more developed area than the
acquired land, deducted %19/- per sqg.mt. and considered the
value of the acquired land @%160/- per sq.mt. The learned

Reference Court in the impugned judgment observed that there
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was an admission by the applicant that the acquired land was 3
to 4 mts. lower than the level of the road and that the land
would require considerable filling before it could be used for the
construction and deducted %70/- per sq.mt. from the value of
the acquired land thereby appraising the value @390/- per
sq.mt. The learned Reference Court lost sight of the fact that
between the acquired land bearing Survey No.3 and the river,
there existed the properties surveyed under No. 6/0, 7/1, 35/2
and 38/0 parts of which were also acquired. At one point the
learned Reference Court observed that the acquired land was
not within the settlement Zone and deducted a further sum of

210/- per sq.mt. fixing the market value @380/- per sq.mt.

4. The Reference Court observed in the impugned
judgement that one of the acquired lands was a paddy field
which was difficult to convert for construction purposes and
deducted an additional amount of 210/- per sq.mt. and
quantified the market value of the acquired land @%70/- per
sg.mt. In such a manner, the learned Reference Court erred in
making the deductions in respect of each of the acquired lands
from the sale price of ¥179/- per sq.mt. and overlooked the

report of the valuation whereby the valuer had fixed the market
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value of the acquired land @3400/- per sq.mt. The learned
Reference Court also erred in discarding the two Sale Deeds
dated 21/05/2001 and 02/11/2005 in respect of lands which
were close to the acquired land and where the sale prices were
¥395.50 and ?500/- per sqg.mt. respectively. The learned
Reference Court was perfunctory in appreciation of the evidence
and passed the impugned award which was contrary to law and
based on conjectures and surmises. The award was therefore
liable for interference at the instance of the applicants / cross-

objectors.

S. The appellants-State assailed the impugned award being
contrary to the facts, law and evidence on record, that the
learned District Judge had misinterpreted and misapplied the
provisions of the Act as also the principles laid down by this
Court and the Apex Court in the matter of assessing the market
value in land acquisition cases. The learned District Court had
grossly erred in enhancing the market value from ¥150/- per
sq.mt. to 225/- per sq.mt. by relying on the Sale Deed dated
15/05/1996 when there was absolutely no evidence on the
nature of the land involved in the Sale Deed and the land under

acquisition and besides the land in the Sale Deed was not in the
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vicinity of the acquired land. The learned District Judge erred in
granting 10% annual increase in price on compounding basis
which was not based on any criteria or evidence and erred in
applying the theory of escalation of price contrary to the
principles laid down by the Apex Court. The learned District
Judge erred while granting deductions which were not in
consonance with the principles laid down by the Apex Court and
the escalation granting 10% per annum on compounding basis
was on the higher side. The impugned order was therefore
liable for interference on such and other grounds that may be
urged at the time of hearing and pressed for the reduction of

the amount.

6. Heard Shri Sudin M. Usgaonkar, learned Senior Advocate
on behalf of the party applicant and the cross-objectors who
invited attention to the plan of acquisition alongwith the Survey
Plan to delineate the position of the acquired lands and how the
learned Reference Court was in error to award the
compensation which was much lower than that to which the
applicants were entitled in law. He next adverted to the
impugned judgement and submitted that there were no findings

on the expert's evidence despite the examination of an expert

Page 14 of 24




230 FA 61-11, 62, 63, 64, 65, 66-12.doc

by the applicants/cross-objectors. The acquisition was of the
year 2006 while the applicant had relied on two Sale instances
of 2005 and 2006 where the rate was %400/- to ¥500/- per
sg.mt. Yet, the learned Reference Court without any basis gave
a finding that the Sale Deeds were not comparable to the land
under acquisition and made deductions instead of allowing a
reasonable increase considering the development potential of
the lands in question and there was no basis to decide the

reference haphazardly as it did.

7. Shri Sudin M. Usgaonkar, learned Senior Advocate next
submitted that the findings rendered by the learned Reference
Court were not at all in consonance with the case brought forth
by the applicants/cross-objectors and the deductions made by
the learned Reference Court were totally unjustified. He placed
reliance in the judgment of this Court in Valmiki Faleiro v/s.
Special Land Acquisition Officer and Anr. [2018(1) All MR
137] to substantiate his case that granting 10% increase with
compounding annual was in consonance with the law laid down
by the Apex Court and the learned Reference Court had not
adhered to the set principles. He adverted to the evidence of

the expert being the Government Approved Valuer who had
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fixed the market value on the basis of the Sale Deed @3400/-
per sg.mt. unlike the appellants-State which had not examined

any witness to show the valuation of the land to the contrary.

8. Shri Sudin M. Usgaonkar, learned Senior Advocate
therefore summed up his arguments that the deduction made
by the learned Reference Court was unjustified, that the
testimony and the Valuation Report of the valuer was not
considered, the evidence was not examined by the learned
Reference Court in its proper prospective and had instead taken
a superficial approach in assessing the material. The
applicants/cross-objectors were entitled to the enhancement of
atleast @?400/- per sq.mt. as per the expert's evidence and
there was no basis to reduce the same. He placed further
reliance on the award of the Land Acquisition Officer where he
had considered the correct price for the acquired land being
3200/- per sq.mt. but was unduly swayed by the memorandum
issued by the Additional Collector who had approved the rate of
3150/- for untenanted lands in Usgaon and fixed the rate
@%150/-. In that context, he placed reliance in Bijoy Kumar
Santhalia v/s. State of Bihar and others [AIR 1989 Patna 1] and

pressed for the enhanced compensation in the applicants appeal
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and the cross-objections filed on behalf of the cross-objectors.

9. Shri P. Faldessai, learned Additional Government
Advocate for the appellants-State submitted that it was not only
the memorandum issued by the Additional Collector that had
weighed with the learned Land Acquisition Officer but other
reasons were assigned in the award why the rate of the
acquired lands was fixed @?150/- per sq.mt. He then
produced a chart showing the particulars of the five cases
which were the subject matter of these appeals and submitted
that the learned Reference Court had correctly exercised the
discretion in fixing the market value of the acquired lands. The
deduction was not at all justified and moreover the Reference
Court had considered the expert evidence. The acquisition was
in the year 2006 while the valuation was done in the year 2010
which was to suit the applicants/cross-objectors case. The
valuer had given the value @3400/- per sq.mt. in the year 2010
which was not the position at the time of the acquisition in
2006. No fault could be found with the deductions made by the
learned Reference Court which had otherwise given quite some
enhancement to the applicants/cross-objectors and therefore

the appeal filed by the State had to be allowed and the
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compensation so awarded had to be reduced appropriately.

10. Shri S.M. Usgaonkar, learned Senior Advocate on behalf
of the applicants/cross-objectors submitted in reply that the
geographical features of the lands had to be taken into the
consideration. The Valuer had relied upon the sale instance
and only then drawn the Valuation Report. Besides, the
Reference Court had to see the development potential and grant
the enhanced compensation which had failed to do by making

deduction which were both misplaced and unjustified.

11. i would consider the submissions of Shri Sudin M.
Usgaonkar, learned Senior Advocate on behalf of the
applicants/cross-objectors and Shri P. Faldessai, learned
Additional Government Advocate for the Appellants-State, look
into the judgments and in the light of the material on record
proceed to appreciate the case of each of the applicants/ cross-
objectors and the appellants -State and decide the appeals

accordingly.

12. The original applicants/cross-objectors had examined
Meghsham (Pw1l) as their Constituted Attorney in the

proceedings before the Reference Court and where he had
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produced the Sale Deeds record alongwith a copy of the Survey
Plan and that of acquisition and photographs apart from the
Power of Attorney executed in his favour. Besides, he had also
produced the Valuation Report. On seeing the tenor of the
cross-examination it is borne out that all the acquired lands
from the Survey Nos.2/0, 3/0, 6/0, 7/1 35/2 and 38/1 of
Usgaon village were contiguous and lying along the existing
highway of the width of 5 mts. at the time of the Section 4
Notification. = He had then described the area of each of the
acquired areas from the respective survey holdings and
categorically denied the case of the appellants-State that the
portion from Survey No.3/0 acquired in an area of 4035sq.mts.
was under paddy cultivation. He had also categorically denied
the case put to him that all the acquired lands were 3-4 mts
lower than the existing road. Although he conceded that the
Mandovi river was close to the acquired lands, he had also
denied the suggestion that the backwater from the river
Mandovi was washing away the acquired lands and the adjacent
lands during the tidal effects in monsoon. There was otherwise
no rebuttal of his case on the proximity of the various amenities
and facilities to the acquired lands if his entire cross-

examination is perused.
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13. The applicants/ cross-objectors had examined the expert
Valuer in support of their case namely Sukhtankar (Aw2) who
had drawn the report and Certificate of valuation of the acquired
lands uniformly @3400/- per sq.mt. at the time of Section 4
Notification. He also maintained during his cross-examination
that he had visited the acquired lands for the first time in the
year 2006 and then again in 2010 for the preparation of the
Valuation Report. Therefore, it is not as if he was drawing the
Valuation Report in the abstract in 2010 after visiting the land
for the first time but that he had an occasion to see the
acquired lands and appreciate their contours, topography and
the availability of the various amenities and facilities in the year

of its acquisition itself i.e. 2006.

14. Sukhtankar (Aw2) too was materially unshaken on the
nature of the land, the existence of various amenities and
facilities to it within a radius of 500 mts to 6kms. and denied
the suggestion that his Valuation Report was not correct. The
State - appellants had not led any evidence to rebut the case of
the applicants/cross-objectors either on the nature of the land,
its topography and contours and the non-existence of the

amenities and facilities to it to dispute their case. Therefore,
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the learned Reference Court was not at all justified after having
duly considered the sale instance of 15/05/1996 to impute that
it was a notorious fact that the factory was in a relatively more
developed area than the acquired land and there was no
particular dispute that the construction was done subsequent to
the purchase of the plot by the Deed dated 15/05/1996. The
construction of the factory premises ought not to have weighed
on the mind of the learned Reference Court to make a
deduction in the value of the land and peg it at ¥160/- per

sg.mt.

15. There was no admission by the applicants/cross-
objectors that the acquired lands were 3-4 mts. lower than the
level of the road. For that matter there was no admission at
their instance through their attorney that the Mandovi river
water entered certain portions of the acquired lands and that it
required considerable filling up before it could be used for the
construction and on that account to make a deduction of ¥70/-
per sq.mt. Besides, there was no basis for the Reference Court
to make deductions on the premise that the acquired lands
were not within the settlement Zone or were a paddy field and

to continue further deductions on those heads. Therefore as
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rightly submitted by Shri S.M. Usgaonkar, learned Senior
Advocate, the Reference Court was not at all justified in making
the deduction, ignoring the testimony of the Valuer and the
report drawn by him and in failing to assess the evidence in its

proper perspective and thereby adopting a superficial approach.

16. In Valmiki (supra), the learned Single Judge of this
Court while considering the judgment of the Apex Court in
ONGC v/s. Rameshbhai Jivanbhai Patel and another
[2008(14) SCC 745] had held that the application of a flat rate
would lead to anomalous results and that the logical, practical
and appropriate move would therefore be to apply the increase
cumulatively and not at a flat rate. The memorandum of the
Additional Collector should not at all have weighed with the
Land Acquisition Officer to hold that the rate for the acquired
land was ¥150/- per sq.mt. even after having come to a finding
that the correct price in the case was 2200/- per sqg.mt.
Besides, in Bijoy kumar (supra), the learned Single Judge
observed that although it was well known that under the
provisions of the Act, functionaries mentioned therein had been
assigned specific duties and powers, the Act was also a self-

contained Code and laid down a complete procedure thereunder.
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It was well settled that the statutory functionary also could not
pass an order on the basis of an authority, who has no role to
play under the statute. Considering this judgment too there
was no basis for the Land Acquisition Officer to reduce the price
from %200/- arrived at by him to 150/- per sqg.mt. only
because the Additional Collector vide his Memorandum dated
13/08/2008 had approved the rate @3150/- per sq.mt. for the
untenanted lands in Usgaon village. Therefore, considering the
contentions of Shri Usgaonkar, learned Senior Advocate for the
applicants/cross-objectors and those of Shri P. Faldessai,
learned Additional Government Advocate for the appellants-
State and on considering the material on record, the Reference
Court ought to have fixed the market value of the acquired land
@%515/- per sgq.mt. and not those fixed by him and after

allowing deductions on vague and unsubstantiated grounds.

17. The learned Reference Court having considered the sale
instance of 15/05/1996 as the basis for computing the valuation
ought to have given a steady increase @10% per annum
compounded annually and on that premise ought to have
awarded the compensation @3I515/- per sg.mt. instead of

making the deductions which were not at all justified in the
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cumstances of the case.

18. Inthat view of the matter, i pass the following

myv

ORDER

1. The appeal of the original applicant is allowed
and so too the cross-objections while the appeals filed on

behalf of the Acquiring Department - State are dismissed.

2. It goes without saying that the applicants/cross-
objectors will be entitled to the enhanced compensation
of ¥515/- per sq.mt. in respect of their acquired lands

with all the benefits provided under the statute.

NUTAN D. SARDESSAI, J.
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