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IN THE HIGH COURT OF BOMBAY AT GOA

CRIMINAL WRIT PETITION NO.   15  OF  2018

 1. Shri Arun D. Naik,
     Major of age,
     River Navigation Department,
     Marine workshop,
     Betim, Bardez-Goa.

2.  Shri Udhesh Karmalkar,
     34 years of age,
     River Navigation Department,
     Marine workshop,
     Betim, Bardez, Goa.                                                  ….   Petitioners

    V e r s u s

1. Shri Suresh Narayan Salgaonkar,
    Ex-Chairman, Inland Water Transport Employee's
    Co-op. Credit Society Ltd., C/o Naik General Stores,
    Shop No.616, Malim, Bardez-Goa.

2.  Shri Sanjiv V. Panjikar,
     Ex-Chairman, Inland Water Transport Employee's
    Co-op. Credit Society Ltd., C/o Naik General Stores,
    Shop No.616, Malim, Bardez-Goa.

3.   Shri Vaikunth E. Chodankar,
     Ex-Chairman, Inland Water Transport Employee's
    Co-op. Credit Society Ltd., C/o Naik General Stores,
    Shop No.616, Malim, Bardez-Goa.

4.  Shri Dnyaneshwar B. Korgaonkar,
     Senior Clerk, Inland Water Transport Employee's
    Co-op. Credit Society Ltd., C/o Naik General Stores,
    Shop No.616, Malim, Bardez-Goa.

5.  State of Goa,
     through ld. Public Prosecutor,
     having its office at Panaji, Goa.                            ….   Respondents.
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Shri  S. Naik, Advocate for the Petitioners.

Shri  M. Amonkar, Advocate for Respondent nos.1 to 4.

Shri P. Faldesdsai, Additional Public Prosecutor for Respondent no.5.

                                         
             CORAM: C. V. BHADANG, J. 

                                                      DATE: 8TH   February, 2018.

ORAL JUDGMENT :

         Rule, made returnable forthwith.

      Shri Amonkar, the learned counsel waives service for the contesting

respondent nos. 1 to 4. Heard finally by consent of parties.

2.  The respondent nos. 1 to 4 have filed a complaint against the petitioners

alleging commission of offence under section 499 r/w 500 of I.P.C. It appears

that the learned Magistrate after recording the verification passed an order

dated  14/10/2016 issuing  process  against  the petitioners.  That  order  was

challenged by the petitioners before the learned Sessions Judge in Criminal

Revision application no.116/2016 which was partly  allowed on 10/3/2017

and the matter was remanded back to the learned Magistrate for deciding the

complaint in accordance with law. The learned Sessions Judge had found that

the order dated 14/10/2016 was a non speaking order. 
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3.  The learned counsel for the petitioner points out that after the judgment

and  order  dated  10/3/2017  passed  by  the  Sessions  Judge,  the  magistrate

without complying with the said direction had issued non bailable warrant

which was subsequently cancelled. However, it is pointed out that the learned

Magistrate has passed a similar order of issuance of process on 3/11/2017 and

21/11/2017 which are both orders merely recorded in the roznama.

4. On hearing the learned counsel for the parties and on perusal of the

record, it appears that the learned Magistrate has failed to comply with the

order passed by the learned Sessions Judge. The learned Sessions Judge has

rightly found that though elaborate and a detailed order is not contemplated at

the stage of issuance of process, the order issuing process is not an empty

formality. The order should demonstrate that the Magistrate had applied mind

to  the  allegations  in  the  complaint,  the  verification  and  any  other

documentary evidence produced by the complainant. It is trite that the order

of issuance of process has serious consequences and it being a judicial order

amenable to  challenge before the superior court should contain at least some

reasons. In the peculiar circumstances of the case, the petition is allowed. The

impugned orders dated 3/11/2017 and 21/11/2017 are  hereby set aside. The

learned  Magistrate  shall  pass  appropriate  order  on  the  complaint  in
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accordance  with  the  direction  of  the  learned  Sessions  Judge.  Rival

contentions of the parties are left open. Rule is made absolute in the aforesaid

terms.

                                                          C. V. BHADANG, J.

Ap/


