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HIGH COURT OF CHHATTISGARH, BILASPUR

Writ Petition (C) No. 2114 of 2018
Saritha Sharma D/o Madanlal Sharma, Aged About 48 Years W/o
Manik Sharma, R/o Room No. 2, First Floor, Central Dining Hall,
Dimar, Satya Vihar Campus, Raipur, District Raipur Chhattisgarh.,
District : Raipur, Chhattisgarh

---Petitioner

Versus

1. Central Bank Of India Through Its Branch Manager / Authorized
Officer, Fafadih Branch, Raipur Chhattisgarh

2. District Magistrate, Office Of District Magistrate, Raipur,
Chhattisgarh

3. Disha Education Society, Through Its Authorized Person, R/o Disha
Crown, Kachna Road, Shankar Nagar, Raipur Chhattisgarh., District
: Raipur, Chhattisgarh

4. Pancham Sales Pvt. Ltd., Through Its Director, Shri Harsh Agrawal,
Address House No. J - 01, Green Arcade, Dal-Dal Seoni, Mowa,
Raipur Chhattisgarh

5. M/s Sylva Goods Pvt. Ltd. Through Its Authorized Person, Address
Office No. 02, Barrato Lane, 1st Floor, Room No. 104, Kolkata
(W.B.)

---Respondents

For petitioner : Mr.Amit Sahani, Advocate
For respondent No.1 : Mr.Anand Shukla, Advocate

For respondent No.2 : Mr.Avinash Singh, P.L.

Hon’ble Shri Justice Sanjay K. Agrawal
Order on Board

30/07/2018

1. The petitioner claiming to be tenant of the secured assets filed an
application for intervention under Section 14 of the Securitisation &
Reconstruction of Financial Assets & Enforcement of Security Interest
Act, 2002 (hereinafter called as “the Act of 2002”) before the District
Magistrate, Raipur, which was not taken on record by learned District

Magistrate. This Court by order dated 16.4.2018 directed the District
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Magistrate to look into the said application on its own merit. The
District Magistrate passed the order on 7.5.2018 rejected her
application. Thereafter, she has filed the application for review of that
order, which was also rejected by learned District Magistrate by order
dated 29.6.2018. Challenging the orders dated 7.5.2018 and

29.6.2018 this writ petition has been filed.

2. Learned counsel for the petitioner would submit that the orders
passed by the District Magistrate rejecting her both applications i.e.
intervention as well as review application are unsustainable and bad in

law.

3. On the other hand, learned Panel Lawyer for respondent No.2

would support the impugned orders.

4. | have heard learned counsel for the parties and considered their
rival submissions made hereinabove and also gone through the

records with utmost circumspection.

5. The petitioner's application for intervention has been rejected by
the District Magistrate. The petitioner is claiming to be lessee of

secured assets.

6. The Supreme Court in the matter of Vishal N. Kalasaria v. Bank

of India and others' (supra) has clearly held that Debts Recovery

Tribunal have no power to decide tenancy right claimed by third party
in respect of property mortgaged to Bank and tenancy rights and
relationship between land lord and tenant is a State subject under the

Constitution and the Debts Recovery Tribunal established under a

1 (2016) 3 SCC 762
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central law is not empowered to decide tenancy rights in respect of

tenants enjoying protected tenancies under the State rent control laws.

7. The joint parliamentary committee took note of the judgement of

the Supreme Court in above stated judgment Vishal N. Kalasaria

(supra) and recommended amendment to Section 17 of the principal
Act of 2002 to empower Debts Recovery Tribunals to decide the claims

to tenancy or any other right of third parties over the secured assets.

8. Thereafter, the Enforcement of Security Interest and Recovery of
Debt Laws and Miscellaneous Provision (Amendment) Act, 2016 has
been brought into force on 01.09.2016 inserting Section 17(4-A) of Act

which provides as under:-

“17._Right to Appeal

(4A) Where—

(/) any person, in an application under sub-section (1),
claims any tenancy or leasehold rights upon the secured
asset, the Debt Recovery Tribunal, after examining the
facts of the case and evidence produced by the parties in
relation to such claims shall, for the purposes of
enforcement of security interest, have the jurisdiction to
examine whether lease or tenancy,—

(a) has expired or stood determined; or

(b) is contrary to section 65A of the Transfer of

Property Act, 1882; or

(¢) is contrary to terms of mortgage; or

(d) is created after the issuance of notice of default

and demand by the Bank under sub-section (2) of

section 13 of the Act; and
(if) the Debt Recovery Tribunal is satisfied that tenancy
right or leasehold rights claimed in secured asset falls
under the sub-clause (&) or sub-clause (b) or sub-clause
(c) or sub-clause (d) of clause (/), then notwithstanding
anything to the contrary contained in any other law for the
time being in force, the Debt Recovery Tribunal may pass
such order as it deems fit in accordance with the
provisions of this Act."
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9. Thus, Section 17(4-A)(ii) has the effect of empowering the DRTs to
determine whether the tenancy was created against the provisions of
mortgage deed or whether the tenancy has expired. Thus, the
amendment in Section 17 in shape of Section 17(4-A) of Act 2002
w.e.f. 01.09.2016 has been made to overcome the jurisdictional

limitation of Debts Recovery Tribunal which was noticed by the

Supreme Court in the matter of Harshad Govardhan Sondagar v.

International Assets Reconstruction Company Limited and

others? and Vishal N. Kalasaria (supra) and specific remedy has

been provided to the lessee of secured creditor in possession.

10. The Rajasthan High Court in Samtel Color Ltd. v. State Bank of

India & others® repelling the similar contention held as under:-

"10. | am afraid, there is no force in the contention of Mr.
Kamlakar Sharma. For one, resort to the jurisdiction of
this Court under its equitable extraordinary jurisdiction
under Article 226 of the Constitution of India cannot be
equated with a right to appeal. In the aforesaid context,
the mere laying of writ petition against public notice dated
11-7-2016, does not entitle the petitioner to claim that the
sub-sequent amendment to Section 17 of the Act of 2002
effective 1-9-2016 if operated against it would entail
denial of a vested legal right. In the instant case in the
event the petitioner company is required to avail the
alternative remedy now obtaining under Section 17 of the
Act of 2002 against the public notice dated 11-7-2016 it
would not thus entail denial of a vested right. The
expansion of the jurisdiction of the Debt Recovery
Tribunal jurisdiction by way of the amendments to Section
17 of the Act of 2002 effective 1-9-2016 does not create
any disability for the petitioner company nor burdens it
with a new duty in respect of a transaction completed.
Contrarily it confers a right to avail a statutory remedy
removing a lacunae. Under Section 17 of the Act of 2002
as existing prior to 1-9-2016 which even while the
petitioner company aggrieved of the public notice dated
11-7-2016 could have taken proceedings under the then

2 (2014)6 SCC1
3 S.B. Civil Writ Petition No. 11302/2016 decided on 17.10.2016
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extant law as an aggrieved person, it could not have been
granted the relief of being put back in possession even if
the Debt Recovery Tribunal had theoretically found its
rights unlawfully contravened by the secured creditors in
dispossessing it from the land on sub-lease with it. This
was so held in the case of Harshad Goverdhan Sondagar
v. International Assets Reconstruction Company Limited
(2014) 6 SCC 1 observing that a person other than a
borrower if aggrieved of being dispossessed by the
secured creditor under the Act of 2002 could not be put
back in possession by the Debt Recovery Tribunal in view
of the limitation of the language of Section 17(3) of the Act
of 2002 then obtaining. The amendment to Section 17 of
the Act of 2002 effective 1-9-2016 sought to overcome the
said jurisdictional limitation of the Debt Recovery Tribunal.
It is thus plainly curative in nature as would appear from
the background facts herein below detailed."

11. Yet in another judgment, the Rajasthan High Court in the matter of

M/s. Alpha Beta Shiksha Samiti (Regd.), Jaipur v. State of

Rajasthan* has struck a similar proposition as under:-

“7. Even though this Court has taken note of the
arguments advanced by both the sides at extenso, but,
this Court is not inclined to enter into the same and
decide the case on merits, as it is of the opinion that
specific remedy has been provided to a tenant by
insertion of sub-section (4A) vide Act No. 44 of 2016 w.e.f.
01.09.2016 and sub-section (i) of Section 17(4A) of the
SARFAESI Act inter alia provides that any person, in an
application under sub-section (1), claims any tenancy or
leasehold rights upon the secured asset, the Debt
Recovery Tribunal, after examining the facts of the case
and evidence produced by the parties in relation to such
claims shall, for the purposes of enforcement of security
interest, have the jurisdiction to examine whether the
lease or tenancy (a) has expired or stood determined; or
(b) is contrary to Section 65A of the Transfer of Property
Act, 1882; or (c) is contrary to terms of mortgage; or (d) is
created after the issuance of notice of default and
demand by the Bank under sub-section (2) of Section 13
of the Act. Contention of learned Senior Counsel
appearing on behalf of the petitioner that such remedy
would not be available to the petitioner as aforesaid
provision would apply prospectively only and pending
cases would not be affected thereby is noted to be
rejected. In the present case, dispossession notice has

4 AIR 2017 Rajasthan 81
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been issued on 23.07.2016 whereas amendment in
Section 17 of the SARFAESI Act introducing Section
17(4A) came into force w.e.f. 01.09.2016, but there is no
warrant on any of the said provisions to take a view that
remedy is provided to a person, who in an application
under sub-section (1) claims any tenancy or leasehold
rights upon the secured asset. In the present case, the
petitioner is claiming tenancy rights and filed writ petition
before this Court on 29.07.2016, at a time when the
aforesaid remedy was not provided by the statute to the
petitioner-tenant, but now when sub-section (4A) has
been inserted in Section 13 (sic 17) to specifically provide
remedy to the persons, who claims any tenancy or
leasehold rights upon the secured asset, the petitioner
has to first approach the Debts Recovery Tribunal.”

12. This Court in WPC No0.1995 of 2017 (Dharmendra Kumar v.
District Magistrate, Raipur and others), decided on 11.8.2017

observed as under:-

“13. In view of the above-stated statutory provisions and
settled legal principle noticed herein-above, | am of the
considered opinion that the petitioner has now a remedy
of filing securitisation application under Section 17 read
with Section 17(4-A) of Act of 2002 for redressal of his
grievances before the jurisdictional Debts Recovery
Tribunal. Accordingly, this writ petition is disposed of with
reserving liberty to the petitioner to avail such remedy in
accordance with law. All the contentions are kept open
to be raised and decided by Debts Recovery Tribunal.”

13. In view of the aforesaid legal position, if the petitioner is lessee,
then her remedy is to file an application under Section 17 read with
Section 17(4-A) of the Act of 2002 for redressal of her grievances
before the jurisdictional Debts Recovery Tribunal. Learned District

Magistrate is absolutely justified in rejecting both the applications.

14. Accordingly, the writ petition is disposed of reserving liberty in
favour of the petitioner to file an application under Section 17 read with

Section 17 (4-A) of the Act of 2002 for redressal of her grievances. No



B/-

cost(s).

Sd/-

(Sanjay K. Agrawal)
Judge



