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AFR

HIGH COURT OF CHHATTISGARH, BILASPUR

Writ Petition (T) No.2 of 2018

Order reserved on: 18-5-2018

Order delivered on: 19-6-2018

Steel Authority of India Limited, Bhilai Steel Plant, Bhilai, Through
the Chief Executive Officer, Bhilai Steel Plant, Ispat Bhawan, Bhilai,
Distt. Durg (C.G.)

---- Petitioner
Versus
1. State of Chhattisgarh, Through the Secretary, Department of Urban
Administration and Development, Mahanadi Bhawan, Mantralaya,
Naya Raipur (C.G.)

2. Municipal Corporation, Through its Commissioner, Bhilai, Distt.

Durg (C.G.)
3. Property Tax Officer, Municipal Corporation, Bhilai, Distt. Durg
(C.G)
---- Respondents
For Petitioner: Dr. N.K. Shukla, Senior Advocate with
Mr. Shailendra Shukla and Mr. Vikram Sharma,

Advocates.
For Respondent No.1 / State: -
Mr. Gary Mukhopadhyay, Govt. Advocate.
For Respondents No.2 and 3: -
Mr. Manoj Paranjpe and Mr. Anurag Singh,
Advocates.

Hon'ble Shri Justice Sanjay K. Agrawal

C.A.V. Order

1. The jurisdiction of this Court under Article 226 of the Constitution of
India has been invoked questioning the notification dated 8-9-2016
issued by the Commissioner, Municipal Corporation, Bhilai by which
property tax has been directed to be enhanced on the basis of

memo/order issued by the State Government under Section 133-B
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of the Chhattisgarh Municipal Corporation Act, 1956 (for short, 'the
Act of 1956') on 31-8-2015. The petitioner also seeks to challenge
the order dated 18-10-2016 by which the Corporation has directed
the petitioner to submit revised return as per the resolution dated 8-

9-2016.

. The petitioner, which is a Government Company, filed self-
assessment assessing its property tax in the year 2016-17 with
rebate of 5%. Thereafter, on 8-9-2016, the Commissioner,
Municipal Corporation, Bhilai, on the basis of memo dated 31-8-
2015 enhanced the property tax with effect from assessment year
2016-17 treating the memo dated 31-8-2015 to be the order of the
State Government. Thus, the petitioner seeks to challenge the
notification dated 8-9-2016 as well as the order dated 18-10-2016
on the ground that the memo dated 31-8-2015 is not an order at all,
it is only a notice inviting objections from the Corporation and local
public under Section 133-B of the Act of 1956 and, therefore,
revision of annual letting value as well as enhancing property tax on
the basis of memo dated 31-8-2015 is without jurisdiction and
without authority of law. Therefore, the notification dated 8-9-2016
be quashed and the consequential order dated 18-10-2016 be also

quashed.

. Return has been filed by the State / respondent No.1 stating inter
alia that no relief has been sought against the State and the State
Government while exercising powers under Section 133-B of the
Act of 1956 has only issued notices to the Corporation and local

public in the prescribed manner for imposition of property tax. It is
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further stated that all the averments relate to respondents No.2 and

3 for which they have filed separate return.

. Respondents No.2 and 3 — Municipal Corporation, Bhilai has filed
its separate return stating inter alia that pursuant to the memo
dated 31-8-2015, the Corporation has invited objections from
general public and objections were sent to the State Government
for its proper disposal and in pursuance of the notification dated 31-
8-2015 and the schedule appended thereto, the Municipal
Corporation issued notification dated 8-9-2016 whereby new annual
letting value has been fixed by the Corporation and thereafter, it has
been informed to general public by publication through notification
dated 8-9-2016. It has also been pleaded that since the petitioner
has not submitted self-assessment as per the notification dated 8-9-
2016 and the petitioner paid property tax on the basis of notification
issued in the year 2011-12 and after the year 2012, notification
dated 8-9-2016 has been issued, therefore, the petitioner is
required to make disclosure in accordance with the notification
dated 8-9-2016. The petitioner's appeal has already been
dismissed and property tax enhanced with effect from 1-4-2016 is
strictly in accordance with law. The petitioner has already made
self-assessment on the basis of rates notified on 8-9-2016 and
deposited the property tax, as such, the writ petition deserves to be

dismissed.

. Dr. N.K. Shukla, learned Senior Counsel appearing on behalf of the
petitioner, would submit that the Municipal Corporation, Bhilai has

passed the impugned order relying upon the notification dated 31-8-
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2015 allegedly passed under Section 133-B of the Act of 1956,
whereas notification dated 31-8-2015 is only a notice issued for
passing order under Section 133-B of the Act of 1956 for hearing
the person mentioned therein. In fact, no order under Section 133-
B of the Act of 1956 has been passed by the State Government
after hearing the Municipal Corporation and the local public in the
prescribed manner and therefore making the notification dated 31-
8-2015 base, the order impugned passed by the Commissioner,
Municipal Corporation enhancing the annual letting value and
thereby increasing the property tax is without jurisdiction and
without authority of law. He would further submit that the annual
letting value has to be determined in accordance with the
Chhattisgarh Municipality (Determination of Annual Letting Value of
Building/Lands) Rules, 1997 and dehors the rules, no such annual
letting value can be determined, as in this case, there is no order
under Section 133-B of the Act of 1956 passed by the State
Government enhancing the property tax. Therefore, the order
impugned passed by the Commissioner, Municipal Corporation
deserves to be set aside being without jurisdiction and without

authority of law.

6. Mr. Gary Mukhopadhyay, learned Government Advocate appearing
on behalf of the State/respondent No.1, would submit that the State
Government has only issued notice inviting objections from the
Municipal Corporation and local public, as such, the writ petition

deserves to be dismissed.

7. Mr. Manoj Paranjpe, learned counsel appearing for the Municipal
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Corporation / respondents No.2 and 3, would vehemently submit
that the property tax levied by the Municipal Corporation is strictly in
accordance with law and pursuant to the notification dated 31-8-
2015, the Corporation has invited objections and same have been
sent to the State for disposal in accordance with law. The
notification issued by the Corporation on 8-9-2016 is strictly in

accordance with law.

8. | have heard learned counsel for the parties and considered their
rival submissions and also went through the record with utmost

circumspection.

9. The question for consideration would be, whether respondent No.2
Municipal Corporation, Bhilai is justified in enhancing the annual
letting value of the property in question and thereby increasing the
property tax by the impugned order dated 8-9-2016 on the basis of
memo dated 31-8-2015 alleged to have been issued by the State
Government in exercise of jurisdiction conferred under Section 133-

B of the Act of 1956.

10.Before dwelling into the main issue involved herein, it would be
appropriate to notice the status of the Municipalities including the

Municipal Corporation.

11. The Constitution of India suffered amendment by the Constitution
(Seventy-fourth Amendment) Act, 1992 with effect from 1-6-1993
and by the said amendment, Part IXA has been inserted into the
Constitution with the heading “The Municipalities”. Section 243P of
the Constitution of India is the definition clause, clause (e) provides

that “Municipality” means an institution of self-government
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constituted under article 243Q. Article 243Q(1) of the Constitution
provides that there shall be constituted in every State, (a) a Nagar
Panchayat for a transitional area, that is to say, an area in transition
from a rural area to an urban area; (b) a Municipal Council for a
smaller urban area; and (c) a Municipal Corporation for a larger
urban area, in accordance with the provisions of this Part. Thus,
Part IXA of the Constitution confers upon the Municipal Corporation
a constitutional status as a basic democratic unit. Article 243X of
the Constitution states about the power to impose taxes by, and

Funds of, the Municipalities. It provides as under: -

“243X. Power to impose taxes by, and Funds of, the
Municipalities.—The Legislature of a State may, by law,

(a) authorise a Municipality to levy, collect and
appropriate such taxes, duties, tolls and fees in
accordance with such procedure and subject to such
limits;
(b) assign to a Municipality such taxes, duties, tolls,
and fees levied and collected by the State Government
for such purposes and subject to such conditions and
limits;
(c) provide for making such grants-in-aid to the
Municipalities from the Consolidated Fund of the State;
and
(d) provide for constitution of such Funds for crediting
all moneys received, respectively, by or on behalf of
the Municipalities and also for the withdrawal of such
moneys therefrom,
as may be specified in the law.”
12. Thus, a constitutional status has been conferred upon the Municipal
Corporation, it has competence to levy and collect taxes subject to

authorisation by the State Government and the State Legislature

itself has been authorised by law with the power of imposing tax



W.P.(T)N0.2/2018

Page 7 of 30

which it passes or delegates to the Corporation.

13. This would bring me to the provisions of the Chhattisgarh Municipal
Corporation Act, 1956. Part-1V, Chapter XI, of the Act of 1956 deals
with Taxation. Section 132 (1) (a) of the Act of 1956 deals with the

power of Corporation to levy the property tax and states as under: -

“132. Taxes to be imposed under this Act.—(1) For
the purpose of this Act, the Corporation shall, subject to
any general or special order which the State Government
may make in this behalf, impose in the whole or in any
part of the Municipal Area, the following taxes, namely :—

(a) a tax payable by the owners of buildings or land
situated within the city with reference to the gross annual
letting value of the buildings or lands, called the property
tax, subject to the provisions of Sections 135, 136 and
138;”

14. A focused glance of the aforesaid provision would show that the
Municipal Corporation is entitled to levy property tax subject to any
general or special which the State Government may make in this
behalf, impose in the whole or in any part of the Municipal Area, in
India. The property tax is payable by the owners of buildings or
lands situated within the city with reference to the gross annual
letting value of the buildings or lands, subject to the provisions of
Sections 135, 136 and 138 of the Act of 1956. Section 135 of the
Act of 1956 provides imposition of property tax. Basically it
provides the rate of property tax. Section 136 is exemption to
property tax stating that the property tax levied under Section 135
shall not be leviable in respect of the properties mentioned in
clauses (a) to (k). Section 138, which provides for annual letting

value of land or building, has been incorporated by the M.P. Act

No.18 of 1997. For determination of annual letting value under
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Section 138, the rules namely the Chhattisgarh Municipality
(Determination of Annual Letting Value of Building/Lands) Rules,

1997 have been enacted by the State Legislature.

15. Section 133 of the Act of 1956 provides imposition of taxes and
fees. The Corporation is empowered to impose tax and fees by a
resolution, at the time of final adoption of the budget estimates for
the next financial year, subject to the provisions of this Act and
subject to such limitations and conditions, as may be prescribed by

the State Government in this behalf.

16. Section 135 of the Act of 1956 provides for imposition of property

tax which reads as under: -

“135. Imposition of property tax.—(1) Notwithstanding
anything contained in this Act, the tax under clause (a) of
sub-section (1) of Section 132 shall be charged, levied
and paid, at the rate not less than six percent and not
more than twenty percent of the annual letting value, as
may be determined by the Corporation for each financial
year :

Provided that if the Corporation fails to determine
the rate of the property tax by 31% March the rate as
prevailing during the previous financial year shall be
deemed to be the rate for current financial year.”

17. Thus, Section 135 of the Act of 1956 provides for imposition of
property tax as provided under Section 132. It further provides slab
for imposition of property tax by providing that every Municipal
Corporation is empowered to charge and levy property tax at the
rate of not less than six percent and not more than twenty percent
of the annual letting value of the property as determined by the

Corporation for each financial year.

18. Section 138 of the Act of 1956 provides for annual letting value of
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land or building. It provides as under: -

“138. Annual letting value of land or building.—(1)
Notwithstanding anything contained in this Act or any
other law for the time being in force, the annual letting
value of any building or land, whether revenue paying or
not, shall be determined as per the resolution of the
Corporation adopted in this behalf, on the basis of per
square meter of the built up area of a building or land, as
the case may be taking into consideration the area in
which the building or land is situated, its location,
situation, purpose for which it is used, its capacity for
profitable user, quality of construction of the building and
other relevant factors and subject to such rules, as may
be made by the State Government in this behalf.

(1-a) XXX XXX XXX

(2) On the basis of the resolution adopted by the
Corporation under sub-section (1), every owner of land
or building shall assess the annual letting value of his
land or building and deposit the amount of property tax
along with a return in this behalf, in the prescribed form,
on or before the date fixed by the Corporation, failing
which a surcharge at the rate, as may be determined by
the Corporation, shall be charged.

(3) The variation up to ten percent on either side in
the assessment made under sub-section (2) shall be
ignored. In cases where the variation is more than ten
percent, the owner of land or building, as the case may
be, shall be liable to pay penalty equal to five times the
difference of self assessment made by him and the
assessment made by the Corporation.

(4) An appeal shall lie to the Mayor-in-Council
against the orders passed under sub-section (3).”

19. The above-stated provision contained in Section 138 of the Act of
1956 has been substituted by M.P. Act 18 of 1997 with effect from
21-4-1997 and entirely new provisions have been incorporated. It
deals with determination of Annual Letting Value of land or building.
The Annual Letting Value of any building or land, whether revenue
paying or not, shall be determined as per the resolution of the
Corporation adopted in this behalf, on the basis of per square foot

of the built of area of a building or per square foot of land, as the
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case may be, taking into consideration the area in which the
building or land is situate, its location, situation, purpose for which it
is used, its capacity for profitable user, quality of construction of the
building and other relevant factors and subject to such rules, as

may be made by the State Government in this behalf.

20. The Chhattisgarh Municipality (Determination of Annual Letting
Value of Building/Lands) Rules, 1997 (for short, 'the Rules of 1997")
have been framed for determining the annual letting of the building.
Rule 3 of the Rules of 1997 provides classification of municipal
area requiring the municipality to be classified as municipal area in
more than one zone as far as possible, similar situations of the
buildings and lands situated therein. Rule 4 provides classification
of buildings and lands. Rule 5 provides rate of annual letting value.
Rule 6 provides for duty of the municipality to adopt resolution by
including the points enumerated therein for the purpose of annual
letting value. Rule 9 provides calculation of annual letting value.
Rule 10 provides self-assessment of the property tax. Thus,
complete procedure has been prescribed for determining the
annual letting value and for charging the property tax as provided

under Section 138 of the Act of 1956.

21. At this stage, it would be appropriate to notice Section 133-B of the

Act of 1956 which provides as under: -

“Section 133-B. Power of the State Government to
require Corporation to impose taxes. — Whenever it
appears to the State Government that the balance of
Municipal Fund of any Corporation or its revenue is
insufficient for the discharge of its duties or obligatory
functions imposed upon it under the Act or for meeting
the expenditure to be incurred under Section 418 or for
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performance of any duties in respect of which it shall
have been declared under Section 419 to have
committed default, the State Government after giving a
notice of fifteen days to the Corporation and to the local
public in a prescribed manner may require the
Corporation to impose within the Municipal area any tax
which it is empowered to impose under Section 132 or to
enhance any existing rate of tax in such manner or to
such extent as the State Government considers fit, and
the Corporation shall forthwith proceed to impose or
enhance in accordance with the requisition such tax
under the provisions of this Chapter, as if a resolution of
the Corporation had been passed for the purpose under
Section 133 :

Provided that —

(a) the State Government shall take into consideration
any objection which the Corporation or any inhabitant
of the municipal area may make against the imposition
or enhancement of such tax;

(b) it shall not be lawful for the corporation to abandon
or modify or to abolish such tax when imposed, without
the sanction of the State Government;

(c) the State Government may, at any time by
notification, abolish or reduce the amount or rate of
any tax levied or enhanced under this section and the
levy of the tax or the enhancement except as to
arrears thereto for accrued due, shall thereupon cease
or be modified accordingly.”

22. A focused glance of the aforesaid provision would show that it is an

23.

exception to the procedure prescribed in the determination of
annual letting value as provided in Section 138(1) of the Act of 1956

read with Rules 6 and 9 of the Rules of 1997.

Section 133-B of the Act of 1956 is an exception to Section 138 of
the Act of 1956 read with the Rules of 1997. Section 133-B of the
Act of 1956 prescribes two different kinds of jurisdictions. Power of
prescribing the manner and indicating the extent of tax lies with the
State Government and the Corporation has to comply and levy the

said enhanced tax to the assessee within the Corporation limit, but
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that enhanced tax cannot abandon or abolish the tax without prior
sanction of the State Government. It provides that the State
Government may in the circumstances specified in the aforesaid
provision i.e. the Corporation or the revenue is insufficient for
discharge of its duties or obligatory functions imposed upon it under
the Act or for meeting the expenditure to be incurred under Section
418 or for performance of any duties in respect of which it shall
have been declared under Section 419 to have committed default,
the State Government after hearing the Corporation and local
public giving 15 days notice require the Corporation to impose
within the municipal area any tax which it is empowered to impose
under Section 132 or to enhance any existing rate of tax in such
manner or to such extent as the State Government considers fit.
Thus, the condition precedent for exercise of power by the State
Government under Section 133-B is to hear the Municipal
Corporation and the local residents and to pass order under
Section 133-B fulfilling the requirement clearly requiring the
Corporation to enhance the tax or to impose a new tax in
accordance with the requisition and that requisition shall have the
effect of resolution of the Corporation deemed to have been passed
for the purpose under Section 133 of the Act. The word “require”
has not been defined in the Act of 1956, but the Black's Law

Dictionary (Sixth Edition) defines the word “require” as under: -

“‘Require. To direct, order, demand, instruct, command,
claim compel, request, need, exact. State ex rel.
Frohmiller v. Hendrix, 59 Ariz. 184, 124 P.2d 768, 773.
To be in need of. To ask for authoritatively or
imperatively. State v. Community Distributors, Inc., 123
N.J.Super. 589, 304 A.2d 213, 217.”
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25.
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Now, the question is, whether the procedure envisaged in Section
133-B of the Act of 1956 has been followed by the State
Government in the instant case before enhancing the annual letting
value of the property / property tax within the Municipal Corporation

area.

It would be pertinent to notice what the State Government has done
in this behalf under Section 133-B of the Act of 1956 to enhance the
property tax. The State Government issued notice dated 31-8-2015
proposing to enhance the annual letting value of the property to
increase the property tax to the extent of 50% as per the appendix

annexed with the notice (unsigned and undated) which states as

under: -
B ATHA
TRIT T iR e fqm

%. /231/2015 YA, {1 31/08/ 15
ufd,

HAET g

TR urfetes e

BURTTG

fvg:- T frorl d§ Guftier JfeRun & d9g § 5 oR & &
7d B¢ TR Ulfaid e sifafeae, 1956 &t g_T 133-@
& Ifta e |

__OO__

TR Ulfetes Tt dt amfeler R gaRe &g I8 o7Maedd Wi 8kl & b
GO R W UTH 8N aTell IoRd § gfg & Il 9 7g AT ARBR GRI
TR & TR R Uil Frmi @t i aRR¥E & orgar Sfua fAcyr <
TRATfad g1 fder & gd, i TR utfele e sifafas, 1956 & grT
133-@ & 3fId Uag gRT Aifes foar Sar 81 349 Aifed ar Hew aRferfe
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P AT AT & FA1e] I &6 T Ueet OR TARECT 3 IR O |

e/ -
(3TR. Y. HUS)
TG Afe
BN AT
TR YA UG fdabrT faomT
AT, YR
afRkfire
ARG AT
TR Tma 3R e foamr
%. [/ /2015 PR, Rew ) /15

i,

¥ 3ATYh

TR urfald /e

B INTIG

vy - TR el § dufex sfaRiuer & d9g o Ay

T TR IS dodi H AT AT $ T F T8 9T 3 7 5, TR
el GRT Ui BT WRUTIdT (et /Rl & arfte et Jed o
3FAYRT) M, 1997 & UG & TR Fafeld a6k &Y &R a1fid 1S
Teg o1 faRo & e mr g, Ry & Froml @ dufter & wu o
TR T UTH 8T 81 9T W6 8 | SWIh AT BT 3@ g, I IR GRT
A frrl § vraferd Huftiax &1 aRierT R a7, SR ae1e 6 g
TS | T | AU g 8l 8 & HRYT, M &t faxiia Rk PR
HIGIR B T8I & AT AIDIT IFEM TR Ieh! FHRAT Ter 98 BT & |

2. SWRh A INT WHR DI T8 Udid 8l W& & & R Famt @
IR MfAfT & orefiH S W SifgaRiftd fha T G ddedl @1 a1
BRI Pt & fHded & g sroafe & | 39 fRURT &1 IR &g BETe
TR UTfeia T rfafF=m, 1956 &t &RT 133-1 & Ichd UTH SfEHRI o
TRINT -] §Y /19 QTR TR e <t 8: -

1) vafed g af 2015-16 o affe <1 Jea & Frafor 2g o
Td If o1 UfY Fige R 7 uRacH, T UaR R b foredt oft avara
SRT 9 5 Fier 5 Juftiar & 3 If 3 =Has 50 uferd gfg
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g 8 | |

2) fafga ufehan &1 SRRV R §U, IWIhIGAR BRIATEN 01 HIE i
FHaTafe 7 foar ST gRfeRd o |

3) SWIk Ufehar aRT FHafRa aiffe vreT Jou @1 e af &g TR
A gU STFTHT < @y 2016-17 ¥, et delaer a1 FaiRa

TESATS & TG gig fhar ST sifafa wu & giHfeaa far
SICH

3. Fror ¥ aiffe vrer 5o @1 fuier TR uifes M W AF uaem
® I forrg auf 7 TE B et SrfSRTRAT /USIERINGT Y AP
SUCTEE HRIAT ST FAfed faam S |

(3R.Yt HUE)
TRg Afd
BRITG AR
TR T Uq 4T forvmT
AT, YR

26. After receipt of notice, the Municipal Corporation, Bhilai published
the said notification on the notice board inviting objections and after
receipt of objections, sent the same to the State Government for
disposal in accordance with law. But without waiting for any reply /
order from the State Government under Section 133-B of the Act of
1956, the Commissioner, Municipal Corporation has issued the

order on 8-9-2016, a copy of which is filed as Annexure R-2/3,

which states as under: -

PRI, TR uIfas e, f¥ers
PHID /IR /A /AB.fa./2016/432 YIS, feA1® 8/9/2016
/ /3] /

TR utfeies 7, Rrers 5 JufRion sa—fraiRor ufshar & siarfa
BURFIG TR Ulfcie e srfeffm 1956 &l a1 132 9 138 T
rfef T & 3iaid Aoy IRPR GRT AfRIRIT SARTIG TR drfetar
(et /Ifat & AT WTeT Jed &1 JFERY) T, 1997 & T8q

TS Ot av 7 aififes 9reT Jou el a=w &1 urau & o
UTe 81 89 & DRI B4RTe I TRIY T U I famT,
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TIGR & TR A 6. 231/2015 AP f&HI® 31.08.2015 & GRI
BIRTIG TR Ulfelds ifafRm 1956 & 9RT 133-%9, & da&q TR
fer i oma H gfg f It F affe 9reT 5o & FaRo 2g
Ia1 /IR BT & H URecH IR FRaTdT gRT Ja9H Mo § Hufia
& < MY 7 AT 50% Jhg GHAERT e & e i ™ E
I QTRA & SURIh el &7 Ut A8l fham T 8 | I 9T S
f=vremal geIe UeIfgaRt & | INd I GRT BaNg TR
uifeles fm ofdfem 1956 &1 9RT 133-®@ & Iidid aINI
AfesT/Féer o1 T WAR H A & A1 @ uRearr a
SUIRUT IT FHTH R/ GRT 81 b1 ST FehaT |

I: BUARTIG M TR TN Ud T fI9rT, I[QR &
SR AIfcE %. 231/2015 IR fHA® 31.08.2015 W BTG
TR Ulfdd! (RR-T-Hefid /WRitsre-g9-Pprefial & BHdbNT ol
AT ToIT WTfEeIRaT 6t erfchar wd dded) M, 1998 & 3MTsTud
UL T e PR §U BRIRATG TR Ulfetel (9ai /qfFRt o aTfics
TSI Jed BT YRV ) =7, 1997 & Waeml & aRule™ §, TR
Td S BT iR R §Y kT a¥ 2016-17 g Hew IR
MR HUfiaR &l aiffer T Jeg & R JuT JFT FT FfaRor &
YR R I a9 2016-2017 &1 Fuftiax FERor vq Fugwr fhan
S | O e/ il & gRr ki 9 2016-2017 @
FufteR &t fr AT AR fm T ' SN BRIRFIe TR UTfeid
(et /gt & AT ST Jod &1 FgRY)FaH, 1997 & fa9-
6-F. AR A DI M gRfET Fuftion wa-faexoft & |rer s
T ST |

wdt/ -
TR PR AT (SM1S.T.T4.)

3TY<h
TR Urfels

REIS

27.0n the same day i.e. 8-9-2016, the Commissioner, Municipal
Corporation, Bhilai issued a notification enhancing the annual
letting value of property with effect from 1° April, 2016 which states

as under: -

FEfed, TR s i, frers, Ser-gif (8.1.)
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$HID /TR /A /d.5.f4./434/2016-17 ENIEACSIGY
8/9/2016
/ e/ /
(focfir af 2016-2017 & FuftiaR & wa-faRon ag a1fie 1T 7ea & N @
ST T Rty

BUIG 9 TR YR Ud A farTr, /YR & Sy
AfeT %, 231/2015 IR HA® 31.08.2015 Td BUATG TR
UfddT  (RR-3T-Fefid /Riiere-g7-are9afdl & BEBN Bl
AT ToIT WTfEeIRaT 6t erfehar wd dded) M, 1998 & 3rTsTud
UGG T UTer A §U BRIAIG R UTfetel (a1 /SIfF=i & arfics
ST oo BT SFYRU) R, 1997 & UEYF! & URUGH H, TR
utfetes T, et &t RYd TR a1/ Jf STl &l TaggT
T fopar ST 8 % SR TR uifeld e RS & omed e
08/09/2016 & TEd FR Ulfeld M RS F1 &5 7 s<iRFe
TR ulfetdnt M TfEF=m 1956 & aRT 132, 138 TAT 3D IHIA
T e<ikeIe TR difelel (Wami/q@al & afed 9rel 4ed Bl
3aYR) ,1997 & eF AR dultieR, THad I,
(AM™T Faeadl o, AR UHIAT B dql EFT 3 o) e
f&eTes 01 318¥eT 2016 A yT@eliel 8RfY, fa—ur Fr=gaR &:-

1. SFaR Yl & o anfiies et e &t & ufi aiige 5-

- 1 . 8.00 Hftl ape %. 10.00 Hfdl agpe
-2 . 6.00 Ul Fpe %. 8.00 Ufe Figpe
SI-3 5. 4.00 U T %. 6.00 U TG
Gﬁ:f— d

4(ae) - %. 2.50 Hfd e

2.  gufuex faRker & v S o1 fffexor- adam 5 wafad
AufeR $ oIy sarild, e @ RNt & AR Fd 4
(AR) 9 § FefRa & | IGTIR S &1 e R 8: -
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28. From the aforesaid sequence of events, it is quite vivid that the
State Government merely issued notice under Section 133-B of the
Act of 1956 proposing to enhance the annual letting value of the
properties situated in the Municipal Corporation area so as to
enhance the property tax to the extent of 50% and thereafter, the
Corporation only invited objections and the Commissioner,
Municipal Corporation, Bhilai issued notification dated 8-9-2016
enhancing the annual letting value and recovered property tax on
the basis of notification dated 8-9-2016. Thus, the State
Government did not take any decision on the objections sent by the
Corporation requiring the Corporation to enhance the property tax,
as such, no order was passed by the State Government in exercise
of power and jurisdiction under Section 133-B of the Act of 1956 in
line with that provision, but the Commissioner, Municipal
Corporation on its own proceeded to hold the memo dated 31-8-

2015 which is only a notice under Section 133-B holding the same
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to be an order by the State Government which is the controlling and
higher authority of the Corporation, passed order enhancing the
annual letting value of the property as well as property tax, as such,
there is no order under Section 133-B of the Act of 1956 requiring
the Municipal Corporation to enhance the annual letting value of the
property and it has been enhanced only on the basis of notice
dated 31-8-2015 issued by the State Government as such, there is
complete disregard to the procedure prescribed in Section 133-B of
the Act of 1956. Thus, the Commissioner, Municipal Corporation
has enhanced the property tax without any order or decision of the
State Government passed under Section 133-B directing
enhancement of property tax. The said action of the Municipal
Corporation is apparently without jurisdiction and without authority

of law and is hit by Article 265 of the Constitution of India.

29. An ultra vires act or transaction is void ab initio. An act is ultra vires
because the authority has acted beyond its power. If the body
created by statute goes beyond the area of its power, the act is ultra
vires and is of no effect. In this regard, pertinent observations
made by N. Rajagopala Ayyangar, J, speaking for the Supreme

Court (Constitution Bench) in the matter of S. Partap Singh v.

State of Punjab’' may be noticed profitably herein: -

“6. ... It was really the first aspect of ultra vires that
was stressed by Lord Parker when in Vatcher v. Paull,
1915 AC 372 at p. 378 of the report he spoke of a power
exercised for a purpose or with an intention beyond the
scope of or not justified by the instrument creating the
power. In legal parlance it would be a case of a fraud on
a power, though no corrupt motive or bargain is imputed.
In this sense, if it could be shown that an authority
exercising a power has taken into account—it may even

1 AIR 1964 SC 72
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be bona fide and with the best of intentions, as a relevant
factor something which it could not properly take into
account, in deciding whether or not to exercise the power

or the manner or extent to which it should be exercised,
the exercise of the power would be bad. ...”

30. The doctrine of ultra vires is a principle, if a person exists for a
limited purpose alone and that purpose is defined by law whether
expressly or by implication, the doctrine of ultra vires governs him
and confines him to that purpose. The person can act within the
four corners of its constituting instrument. The doctrine prevents
him from acting beyond the conferred power. Likewise, colourable
exercise of power or mala fide in the province of exercise of power

came-up for consideration before the Supreme Court in the matter

of The State of Punjab and another v. Gurdial Singh and
others?, in which V.R. Krishna lyer, J, speaking for the Supreme

Court held as under: -

“9. ... bad faith which invalidates the exercise of power
— sometimes called colourable exercise or fraud on
power and oftentimes overlaps motives, passions and
satisfactions — is the attainment of ends beyond the
sanctioned purposes of power by simulation or
pretension of gaining a legitimate goal. If the use of the
power is for the fulfilment of a legitimate object the
actuation or catalysation by malice is not legicidal. The
action is bad where the true object is to reach an end
different from the one for which the power is entrusted,
goaded by extraneous considerations, good or bad, but
irrelevant to the entrustment. When the custodian of
power is influenced in its exercise by considerations
outside those for promotion of which the power is vested
the court calls it a colourable exercise and is undeceived
by illusion. In a broad, blurred sense, Benjamin Disraeli
was not off the mark even in law when he stated: "I
repeat...that all power is a trust — that we are
accountable for its exercise — that, from the people, and
for the people, all springs, and all must exist". Fraud on
power voids the order if it is not exercised bona fide for
the end designed. Fraud in this context is not equal to
moral turpitude and embraces all cases in which the

2 AIR 1980 SC 319
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action impugned is to affect some object which is beyond
the purpose and intent of the power, whether this be
malice-laden or even benign. If the purpose is corrupt
the resultant act is bad. If considerations, foreign to the
scope of the power or extraneous to the statute, enter
the verdict or impels the action mala fides or fraud on
power vitiates the acquisition or other official act.”

31. The concept of “fraud on a power” applicable to trust law is equally
applicable to the power exercised by the statutory body or the
person having the statutory power. A “fraud on a power” has been
defined under the trust law as:-

“A fraud on power is trust law doctrine whose purpose is
to limit and control the exercise by trustee of power given
to them (by general law or the instrument that created
the power). The doctrine applies to all trustees powers
including administrative powers and describes the
exercise of trustee power for a purpose or with an
intention which is outside the scope of power being
exercised.”

32. Thus, the act of the Municipal Corporation in enhancing the
property tax is apparent transgression to the constitutional power as
provided under Article 243X of the Constitution of India read with
Section 133-B of the Act of 1956, which is not only substantially
ultra vires but also colourable exercise of power, as the action of

the Corporation goes beyond the scope of authority conferred on it

by statute.

33. At this stage, it would be appropriate to notice Article 265 of the
Constitution of India which states as under: -
“Art. 265. Taxes not to be imposed save by authority
of law. No tax shall be levied or collected except by
authority of law.”

34. Thus, by virtue of constitutional mandate, no tax shall be levied or

collected except by authority of law.

35. The increase of an existing duty constitutes the 'levy' of an impost
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and must equally be made under the authority of law in the manner

prescribed by Article 265 of the Constitution of India. (See State of

Kerala v. Joseph, P.J.° and Mangalore Ganesh Beedi Works v.

State of Mysore*.)

In the matter of Municipal Council, Khurai and another v. Kamal

Kumar and another®, the Supreme Court has clearly held that
under Article 265 of the Constitution of India, no tax shall be levied
or collected except by authority of law. It has further been held that
Article 265 implies that the procedure for imposing the liability to
pay a tax to be strictly complied with. Where it is not so complied
with the liability to pay the tax cannot be said to be according to law.

Their Lordships observed as under: -

“9. ... This clearly implies that the procedure for
imposing with the liability to pay a tax has to be strictly
complied with. Where it is not so complied with the
liability to pay the tax cannot be said to be according to
law. ...”

In the matter of Commissioner of Wealth Tax, Gujarat-Iil,

Ahmedabad v. Ellis Bridge Gymkhana®, the Supreme Court

while considering Article 265 of the Constitution of India held that
charging section has to be construed strictly and the person to be
taxed must be brought within its ambit by clear words. It was

further held as under: -

“6.  The rule of construction of a charging section is
that before taxing any person, it must be shown that he
falls within the ambit of the charging section by clear
words used in the section. No one can be taxed by
implication. A charging section has to be construed
strictly. If a person has not been brought within the ambit

5

AIR 1958 SC 296
AIR 1963 SC 588
AIR 1965 SC 1321
(1998) 1 SCC 384
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of the charging section by clear words, he cannot be
taxed at all.”

38. Likewise, in the matter of Hansraj & Sons v. State of Jammu &

Kashmir_and others’, the Supreme Court while following the

decision in Ellis Bridge Gymkhana's case (supra) has held that

the taxing statute should be construed strictly. It was observed as

under: -

“22. A Constitution Bench of this Court in the case of
A.V. Fernandez v. State of Kerala® observed: (AIR p. 661,
para 29)

"29. It is no doubt true that in construing
fiscal statutes and in determining the liability of a
subject to tax one must have regard to the strict
letter of the law and not merely to the spirit of the
statute or the substance of the law. If the Revenue
satisfies the court that the case falls strictly within
the provisions of the law, the subject can be taxed.
If, on the other hand, the case is not covered within
the four corners of the provisions of the taxing
statute, no tax can be imposed by inference or by
analogy or by trying to probe into the intentions of
the legislature and by considering what was the
substance of the matter. We must of necessity,
therefore, have regard to the actual provisions of
the Act and the rules made thereunder before we
can come to the conclusion that the appellant was
liable to assessment as contended by the Sales
Tax Authorities."

In that case this Court noted with approval, the following
observations of Lord Russel of Killowen in /RC v. Duke of
Westminster’ AC at p. 24: (AIR p. 661, para 27)

"I confess that | view with disfavour the doctrine
that in taxation cases the subject is to be taxed if in
accordance with a court's view of what it considers
the substance of the transaction, the court thinks
that the case falls within the contemplation or spirit
of the statute. The subject is not taxable by
inference or by analogy, but only by the plain words
of a statute applicable to the facts and
circumstances of his case."

7 (2002) 6 SCC 227
8 AIR 1957 SC 657
9 1936 AC 1
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The observations of Lord Russel in the aforementioned
case were also referred by the Privy Council in Bank of
Chettinad Ltd. v. CIT"®. The Privy Council did not accept
the suggestion that in revenue cases "the substance of
the matter" may be regarded as distinguished from the
strict legal position.

24. Again in the case of Diwan Bros. v. Central Bank of
India"_a three-Judge bench of this Court, construing the
principles of interpretation of fiscal statutes, quoted with
approval, the observations in A.V. Fernandez v. State of
Kerala (supra) and in State of Maharashtra v. Mishrilal
Tarachand Lodha'? in which it was observed: (AIR p. 459,
para 9)

"The Act is a taxing statute and its provisions
therefore have to be construed strictly, in favour of
the subject litigant”.

39. Similar is the proposition of law laid down by the Supreme Court in

the matter of Vikram Cement and another v. State of Madhya

Pradesh and others™ dealing with Article 265 of the Constitution

of India in which it was observed as under: -

“14. At this stage, we would like to refer to another
judgment of this Court which is quite proximate to the
situation at hand, namely, Corporation Bank v. Saraswati
Abharansala & Anr.** That was case where rate of Sales
Tax was reduced from 1% to 0.5% vide SRO No.
1075/99 dated 27.12.1999, which was given
retrospective effect from 1.4.1999. The respondent in
that case, who had paid the sales tax @ 1% for the
period 6.4.1999 to 10.12.1999, claimed refund of the
excess tax paid, i.e. over and above 0.5%. This request
was rejected by the Assistant Commissioner, Sales Tax.
The assessee filed the writ petition challenging the order
of the Assistant Commissioner, which was dismissed by
the Single Judge of the High Court. However, the
assessee's intra-court appeal was allowed by the
Division Bench directing the authorities to refund the
excess amount collected. The said decision of the
Division Bench was upheld by this Court in the aforesaid
judgment holding that non-refund would not only offend
equality clause contained in Article 14 of the Constitution,
it would also be in the teeth of Article 265 of the

10 AIR 1940 PC 183
11 (1976) 3 SCC 800
12 AIR 1964 SC 457
13 AIR 2015 SC 2397
14 (2009) 1 SCC 540
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Constitution which mandates that no tax shall be levied
or collected, except by authority of law. Following
passages from the said judgment are worth a quote:

"20. Article 265 of the Constitution of India
mandates that no tax shall be levied or collected
except by authority of law.

21. In terms of the said provision, therefore, all acts
relating to the imposition of tax providing, inter alia,
for the point at which the tax is to be collected, the
rate of tax as also its recovery must be carried out
strictly in accordance with law.

22. If the substantive provision of a statute
provides for refund, the State ordinarily by a
subordinate legislation could not have laid down
that the tax paid even by mistake would not be
refunded. If a tax has been paid in excess of the
tax specified, save and except the cases involving
the principle of 'unjust enrichment', excess tax
realized must be refunded. The State, furthermore,
is bound to act reasonably having regard to the
equality clause contained in Article 14 of the
Constitution of India.

23. It is not even a case where the doctrine of
unjust enrichment has any application as it is not
the case of the respondent/State that the buyer has
passed on the excess amount of tax collected by it
to the purchasers.

24. In view of the admitted fact that tax had been
collected and paid for the period 6™ April, 1999 and
10" December, 1999 @ 1% of the price which
having been reduced from 1% April, 1999 to 0.5%,
the State, in our opinion, is bound to refund the
excess amount deposited with it." “

40. Very recently, in the matter of Tata Iron and Steel Co. Ltd. and

another v. State of Bihar and others', considering “levy” in the
light of Article 265 of the Constitution of India, the Supreme Court
has held that to support a tax, legislative action is essential and

observed as under: -

“22. This Court in Commissioner of Income Tax, Udaipur,
Rajasthan v. McDowell and Company Limited, (2009) 10

15 2017 SCC OnLine SC 1521


https://indiankanoon.org/doc/1442712/
https://indiankanoon.org/doc/1442712/
https://indiankanoon.org/doc/1442712/
https://indiankanoon.org/doc/1442712/
https://indiankanoon.org/doc/367586/
https://indiankanoon.org/doc/1405898/

W.P.(T)N0.2/2018

Page 26 of 30
SCC 755 held:

“21. “Tax”, “duty”, “cess” or “fee” constituting a
class denotes to various kinds of imposts by State
in its sovereign power of taxation to raise revenue
for the State. Within the expression of each specie
each expression denotes different kind of impost
depending on the purpose for which they are
levied. This power can be exercised in any of its
manifestation only under any law authorizing levy
and collection of tax as envisaged under Article
265 which uses only the expression that no “tax”
shall be levied and collected except authorised by
law. It in its elementary meaning conveys that to
support a tax legislative action is essential, it
cannot be levied and collected in the absence of
any legislative sanction by exercise of executive
power of State under Article 73 by the Union or
Article 162 by the State.

22. Under Article 366(28) “Taxation” has been
defined to include the imposition of any tax or
impost whether general or local or special and tax
shall be construed accordingly. “Impost” means
compulsory levy. The well-known and well-settled
characteristic of “tax” in its wider sense includes all
imposts. Imposts in the context have following
characteristics:

(i) The power to tax is an incident of
sovereignty.

(i) “Law” in the context of Article 265 means an
Act of legislature and cannot comprise an
executive order or rule without express
statutory authority.

(iii) The term “tax” under Article 265 read with
Article 366(28) includes imposts of every kind
viz. tax, duty, cess or fees.

(iv) As an incident of sovereignty and in the
nature of compulsory exaction, a liability
founded on principle of contract cannot be a
“tax” in its technical sense as an impost,
general, local or special.”
41. From the principle of law flowing from the aforesaid decisions of the
Supreme Court, it is quite vivid that taxing law has to be construed

strictly and in order to levy a tax, the procedure for imposing liability
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to pay tax has to be strictly complied with and Article 265 of the
Constitution of India would be applicable even in a case where the

proposed increase of existing duty is to be made.

Reverting to the facts of the present case in light of the aforesaid
mandate flowing from Article 265 of the Constitution of India
applying to the factual score of the present case, it is quite vivid that
in the present case, the property tax has to be levied and collected
in accordance with the annual letting value of property determined
as per Section 138 of the Act of 1956 read with the Rules of 1997
framed in this behalf by the State Government and on the rate as
prescribed in Section 135 of the Act of 1956. Section 133-B of the
Act of 1956 carves out an exception to the aforesaid procedure and
the State Government may in exercise of power conferred under
Section 133-B, enhance the tax after hearing the concerned
Municipal Corporation and the local public and on the conditions
mentioned in the aforesaid provision by passing a specific order
requiring / directing the Corporation to enhance the property tax.
But, in the instant case, though the State Government issued
notices to the Municipal Corporation, Bhilai — respondent No.2
proposing to enhance the annual letting value of the property of the
Municipal Corporation area inviting objection to enhance the
property tax upon which the Municipal Corporation, Bhilai invited
objections from local public and sent the objections to the State
Government, but the State Government did not pass any order on
the said objections under Section 133-B of the Act of 1956

enhancing the annual letting value of the property to enhance the
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property tax. Therefore, neither the annual letting value could have
been enhanced only on the basis of notice under Section 133-B of
the Act of 1956 nor the property tax also could have been
enhanced by increasing the annual letting value of the property, as
the State Government has not required by any order passed under
Section 133-B. But, curiously enough, the Commissioner, on his
own, misconstruing the notices of the State Government issued
under Section 133-B of the Act of 1956 to be an order of the State
Government passed under Section 133-B, enhanced the annual
letting value of the property and thereby enhanced the property tax,
passed an order on 8-9-2016 with effect from the assessment year
2016-17 and not only levied but also collected property tax at the
enhanced rate which is totally in violation of the constitutional
provision contained in Article 265, as no tax can be levied or
collected except by authority of law, in absence of the order of the
State Government under Section 133-B of the Act of 1956
enhancing the property tax which is wholly unauthorised and

unsustainable in law.

43. As a fallout and consequence of the above-stated discussion, the
order dated 8-9-2016 (Annexure P-6) passed by the Commissioner,
Municipal Corporation, Bhilai, directing enhancement of annual
letting value of property on the basis of memo dated 31-8-2015
issued by the State Government being without jurisdiction, is
hereby quashed and consequently, the notification dated 8-9-2016
(Annexure P-2) issued by the Municipal Corporation, Bhilai,

determining annual letting value for the assessment year 2016-17
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and making classification of zones, is also quashed. The order
dated 18-10-2016 (Annexure P-1) passed by the Municipal
Corporation, Bhilai seeking revised return / property tax on the
basis of order dated 8-9-2016 and notification dated 8-9-2016, is
hereby quashed. The Municipal Corporation, Bhilai is restrained
from recovering property tax on the basis of order and notification

dated 8-9-2016.

In the present case, the act of the respondent Corporation in
recovering the enhanced tax in breach of Article 265 of the
Constitution of India is nothing but fraud on the Constitution of India
and the Act of 1956 and it is a breach of faith of the public at large.
Therefore, | consider it just and appropriate to impose exemplary
cost on it. This is imperative as it would discourage the Corporation
to recover property tax in future unauthorisedly. Cost imposed on
the Municipal Corporation is quantified as ¥ 10,000/- (Rupees ten
thousand) for indulging in illegally recovering huge property tax
from the petitioner/assessee. Cost will be deposited within a period
of four weeks to the Chhattisgarh High Court Legal Service

Committee.

45. The writ petition is allowed to the extent outlined herein-above.

Sd/-
(Sanjay K. Agrawal)
Judge
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HIGH COURT OF CHHATTISGARH, BILASPUR

Writ Petition (T) No.2 of 2018

Steel Authority of India Limited
Versus

State of Chhattisgarh and others

HEAD NOTE

Enhancement of property tax by Municipal Corporation, Bhilai under
Section 133-B of the Chhattisgarh Municipal Corporation Act, 1956 is

unauthorised and bad in law.
TR W, o8 R BaiNe TR 9 3|, 1956 @ 9RT 133—9 & SF=diid
qEIfe FR GG ST ST & qor fafy &1 gfte & <yl 2|



