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HIGH COURT OF CHHATTISGARH, BILASPUR

Writ Petition (Art. 227) No.459 of 2017

Harun Rasid, S/o Abdul Rajjaq, Caste Muslim, aged about 66
years,

Smt. Farida Bano, W/o Harun Rasid, Caste Muslim, aged about 61
years,

No.1 & 2 are R/o Melabhantha, Tikrapara, Kanker, District North
Bastar Kanker (C.G.)

Prabhat Chopra, S/o Kevalchand Chopra, aged about 55 years, R/o

Balaji Mandir, Rajapara, Kanker, District North Bastar, Kanker
(C.G))

(Defendants)

---- Petitioners

Versus

Rajkumar Chopra, S/o Shantilal Chopra, R/o Amapara, Kanker,
District North Bastar, Kanker (C.G.)
(Plaintiff)

(a) Harun Shekhani, S/o late Abdul Rajjaq Shekhani, R/o Tikrapara,
Kanker, District North Bastar, Kanker (C.G.)

(b) Usman Shekhani, S/o late Abdul Rajjag Shekhani, Electronic
Shop, Main Road, Bhanuparatappur, District North Bastar, Kanker
(C.G.)

(c) Smt. Mahrunnisha Dhanani, W/o Farukh Dhanani, R/o
Sheetlapara, Kanker, District North Bastar, Kanker (C.G.)

(d) Umar Shekhani, S/o late Abdul Rajjaq Shekhani, R/o Govindpur,
Kanker, District North Bastar, Kanker (C.G.)

(e) Husain Shekhani S/o late Abdul Rajjaq Shekhani, R/o Main
Road, Bhanupratappur, District North Bastar, Kanker (C.G.)

(f) Jamila, W/o Aarif Bhai, R/o Sawari Road, East Andheli,
Annapurna Building, Mumbaii Barsowa (Maharashtra)

(g) Smt. Najma, W/o Aarif, R/o Taj Ata Chakki, Gariyaband, District
Gariyaband (C.G.)

(h) Smt. Mumtaj Silat, W/o Lukman Silat, R/o Bazarpara,
Kondagaon, District Kondagaon (C.G.)

(i) Hanif Shekhani, S/o late Abdul Rajjag Shekhani, R/o
Sheetlapara, Kanker, District North Bastar, Kanker (C.G.)
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(j) Smt. Sayra, W/o Jahid Bhai, R/o Firdausi Colony, Lakadganj, in
front of Anis Advocate Akola, District Akola (Maharashtra)

(k) Igbal Shekhani, S/o late Abdul Rajjag Shekhani, R/o
Sheetlapara, Kanker, District North bastar, Kanker (C.G.)

() Smt. Hajra Shekhani, W/o late Abdul Rajjagq, R/o Sheetlapara,
Kanker, District North bastar, Kanker (C.G.)

3. Manish Chand Jain, S/o Bhagchand Jain, R/o Pulgaon Chowk,
Durg, District Durg (C.G.)

4. Nandkishore, S/o Sampatlal Jain, R/o0 Main Road, Kondagaon,
District Kondagaon (C.G.)

5. Jitendra Singh Thakur, S/o late Gokul Singh Thakur, R/o Uday
Nagar, Kanker, District Kanker (C.G.)

6. Sanjeev Agrawal, S/o Radheshyam Agrawal, R/o Udaynagar,
Kanker, District North Bastar, Kanker (C.G.)

7. Chitrasen Pardhi, S/o Bhuwanlal Pardhi, R/o Kanker, District North
Bastar, Kanker (C.G.)

8. State of Chhattisgarh, through the Collector, District North Bastar,
Kanker (C.G.)

(Defendants)

---- Respondents

For Petitioners: Mr. D.N. Prajapati, Advocate.
For Respondent No.1: Mr. Harsh Wardhan, Advocate.
For Respondent No.8 / State: -
Mr. Rahul Tamaskar, Panel Lawyer.

Hon'ble Shri Justice Sanjay K. Agrawal

Order On Board

01/12/2018
1. The petitioners / defendants take exception to the order dated 27-4-
2017 passed by the trial Court granting an application under
Sections 65 and 66 of the Evidence Act, permitting the plaintiff to
lead secondary evidence of the true copy obtained under the Right

to Information Act, 2005, of the agreement dated 15-5-2006.
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2. Mr. D.N. Prajapati, learned counsel appearing for the petitioners /
defendants No.1, 2 & 4, relying upon the decision of the Supreme

Court in the matter of J. Yashoda v. K. Shobha Rani' would

submit that existence and execution of the agreement dated 15-5-
2006 executed by the parties is in serious doubt, therefore, the trial
Court was absolutely unjustified in granting the said application. He
would also rely upon the decision of the M.P. High Court in the

matter of Haji Mohd. Islam and another v. Asgar Ali and

another?.

3. Mr. Harsh Wardhan, learned counsel appearing for the plaintiff /
respondent No.1, would submit that the defendants while filing
written statement have not disputed the existence and execution of
the original agreement dated 15-5-2006, even in the application
filed under Order 11 Rule 14 of the CPC, they have denied the
possession of the same and as such, the document having been
lost, the trial Court is absolutely justified in granting the said

application.

4. | have heard learned counsel for the parties and considered their

rival submissions.
5. Section 65 of the Evidence Act, 1872, reads as under: -

“65. Cases in which secondary evidence relating to
documents may be given.—Secondary evidence may
be given of the existence, condition, or contents of a
document in the following cases:—

(a) When the original is shown or appears to be in the
possession or power—
of the person against whom the document is sought to

1 (2007) 5 SCC 730
2 2006(4) M.PHT. 87



https://indiankanoon.org/doc/35127/
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be proved, or of any person out of reach of, or not
subject to, the process of the Court, or

of any person legally bound to produce it,

and when, after the notice mentioned in section 66,
such person does not produce it

(b) when the existence, condition or contents of the
original have been proved to be admitted in writing by
the person against whom it is proved or by his
representative in interest;

(c) when the original has been destroyed or lost, or
when the party offering evidence of its contents
cannot, for any other reason not arising from his own
default or neglect, produce it in reasonable time;

(d) when the original is of such a nature as not to be
easily movable;

(e) when the original is a public document within the
meaning of section 74;

(f) when the original is a document of which a certified
copy is permitted by this Act, or by any other law in
force in India to be given in evidence;

(g) when the originals consists of humerous accounts
or other documents which cannot conveniently be
examined in Court, and the fact to be proved is the
general result of the whole collection.

In cases (a), (c) and (d), any secondary evidence
of the contents of the document is admissible.

In case (b), the written admission is admissible.

In case (e) or (f), a certified copy of the document,
but no other kind of secondary evidence, is admissible.

In case (g), evidence may be given as to the
general result of the documents by any person who has
examined them, and who is skilled in the examination of
such documents.”

6. In the instant case, admittedly, the certified copy of agreement
dated 15-5-2006 issued by the competent authority under the Right
to Information Act, 2005 was sought to be produced before the trial

Court under Order 11 Rule 12 of the CPC by defendants No.1 to 4


https://indiankanoon.org/doc/1516284/
https://indiankanoon.org/doc/662228/
https://indiankanoon.org/doc/1314827/
https://indiankanoon.org/doc/347111/
https://indiankanoon.org/doc/585128/
https://indiankanoon.org/doc/463340/
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and they have filed reply before the trial Court on 2-1-2017 that the
document is not in their possession leading to filing of application
under Sections 65 and 66 of the Evidence Act which has been
granted by the trial Court allowing the plaintiff to lead secondary

evidence of that document.

. The Supreme Court in J. Yashoda (supra) has clearly held that

secondary evidence, as a general rule is admissible only in the
absence of primary evidence and in order to enable a party to
produce secondary evidence it is necessary for the party to prove
existence and execution of the original document. The conditions
laid down in Section 65 of the Evidence Act, 1872 must be fulfilled
before secondary evidence can be admitted and observed as

under: -

“9.  The rule which is the most universal, namely, that
the best evidence the nature of the case will admit shall
be produced, decides this objection. That rule only
means that, so long as the higher or superior evidence is
within your possession or may be reached by you, you
shall give no inferior proof in relation to it. Section 65
deals with the proof of the contents of the documents
tendered in evidence. In order to enable a party to
produce secondary evidence it is necessary for the party
to prove existence and execution of the original
document. Under Section 64, documents are to be
provided (sic proved) by primary evidence. Section 65,
however permits secondary evidence to be given of the
existence, condition or contents of documents under the
circumstances mentioned. The conditions laid down in
the said section must be fulfiled before secondary
evidence can be admitted. Secondary evidence of the
contents of a document cannot be admitted without non-
production of the original being first accounted for in such
a manner as to bring it within one or other of the cases
provided for in the section. In Ashok Dulichand v.
Madahavial Dubé’, it was inter alia held as follows: (SCC
pp. 666-67, para 7)

3

(1975) 4 SCC 664
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“7. After hearing the learned counsel for the
parties, we are of the opinion that the order of the
High Court in this respect calls for no interference.
According to clause (a) of Section 65 of Evidence
Act, secondary evidence may be given of the
existence, condition or contents of a document
when the original is shown or appears to be in the
possession or power of the person against whom
the document is sought to be proved, or of any
person out of reach of, or not subject to, the
process of the court, of any person legally bound to
produce it, and when, after the notice mentioned in
Section 66, such person does not produce it. ...”

8. Reverting to the facts of the present case in light of the principles of

law laid down in J. Yashoda (supra), it is quite vivid that in the

present case, the plaintiff in para 11 of his plaint has averred about
the execution of agreement dated 15-5-2006 between the parties
and the defendants have filed their written statements on 4-1-2016
separately, but they have denied the contents of para 11 of the
plaint for want of knowledge, they have not branded the said
document either forged or fabricated or did not express any doubt
about the execution and existence of the said document. Even
reply to the application under Sections 65 and 66 of the Evidence
Act was filed in which they did not dispute the existence and
execution of the said document between the parties. As such,
before this court, the said plea of non-execution of the document

cannot be permitted to be raised.

9. The decision of the M.P. High Court in Haji Mohd. Islam (supra),

cited by learned counsel for the petitioners herein / defendants
No.1, 2 & 4, is not applicable, as in that case, photocopy of the
document was filed. In the present case, it is the true copy that has

been filed duly issued under the Right to Information Act, 2005.


https://indiankanoon.org/doc/850939/
https://indiankanoon.org/doc/487818/
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10. In view of the above, | do not find any perversity or illegality in the
impugned order permitting the plaintiff to lead secondary evidence
of the said document. Consequently, the writ petition is dismissed.
No order as to cost(s). However, this will not bar the present
defendants to raise any objection during the course of trial
regarding execution and existence of the said document, in

accordance with law.
11. Copy of written statement be placed on record.

12. A copy of this order be sent to the trial Court.

Sd/-
(Sanjay K. Agrawal)
Judge

Soma



