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In the connected case, TAXC No. 5472017, following

substantial questions of law were framed :

“(i) On the facts and in the circumstances of the
case, did the Tribunal act contrary to the law relying
on the statement of the Director of Appellant to decide
the appeal against the Appellant herein?

(i) Is the procedure adopted by the Appellate
Tribunal contrary to Section 9D of the Central Excise
Act, 19447

(iii)  Did the Tribunal act in accordance with law in
upholding the penalty equal to duty under Section



11AC of the Central Excise Act, 1944 and the penalty
under Rule 25 of the Central Excise Rules 20027

(iv) Was the demand barred by limitation period of one
year under Section 11AC(1) of the Central Excise Act,
19447

(v) On the facts and in the circumstances of the
case, can the finding rendered by the Tribunal be
treated as perverse warranting interference under

Section 35 G of th Central Excise Act, 1944 on any
ground referable as substantial question of law?”

Vide order dated 20.11.2017 passed in the present case, this
appeal was also admitted on those very questions of law which have

been framed in TAXC No. 54/2017, referred to above.

2. In the connected TAXC No. 54/2017, as well as in the present
appeal, the material basis to record the admission of clandestine
removal had been the statement of the Director and certain entries
made in the private note books. While the Director's statement in both
the cases is of the same person, in the present case note book No.2
to 6 has been taken into consideration to record a finding of
clandestine removal. In the connected matter, note book No.1 was

taken into consideration tor recording a finding of clandestine removal.

In connected appeal, all the substantial questions of law have
been answered in favour of assessee and against the Revenue. For
those very reasons, they are also equally applicable in the present
appeal, all the substantial questions of law are answered in favour of
the assessee and against the Revenue, as the statement of the
Director has been held to be inadmissible on account of it being in
contravention of mandatory provisions contained in Section 9 D of the

Central Excise Act, 1944 and the entries made in the private note



suguna

books have also been held to be inadmissible on the ground that the
author of the said document was not examined, which is the position,
obtaining records of the present case also. This appeal is also allowed
in the same manner as the connected appeal i.e. TAXC No. 54/2017.
The order passed by the Customs, Excise and Service Tax Appellate
Tribunal in the present case is also set aside and the order of the

Commissioner (Appeals) is restored.
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