IN THE HIGH COURT OF JUDICATURE AT PATNA

Civil Writ Jurisdiction Case No0.4044 of 2010

Dr. Shailesh Kumar Sinha, S/O Sri Chhotu Singh, R/O Mohalla- Ganesh Kunj,
Pandriba Lane, Patna
Petitioner/s
Versus

1. The State of Bihar through the Commissioner Cum Secretary, Higher Education
Department, Bihar, Patna

2. The Vice Chancellor, Magadh University, Bodh Gaya

3. The Secretary, University Grant Commission, Bahadur Shah Zafar Marg, New
Delhi

4. Secretary, Governing Body L.P. Sahi College, Patna, Ram Krishna Nagar, P.S.-
Ram Krishna Nagar, Distt.- Patna-800027.

.... Respondent/s
Appearance :
For the Petitioner/s : Mr. Daya Shankar Prasad, Advocate
For the Respondent/s . Mr. (SC8)

For L. P. ShahiCollege : Mr. Anil Kumar Singh, Advocate

CORAM: HONOURABLE MR. JUSTICE ANIL KUMAR UPADHYAY
ORAL JUDGMENT
Date: 19-09-2018

Heard Mr. Daya Shankar Prasad, learned counsel
appearing on behalf of the petitioner and the respondents.

2. The present writ application has been filed by the
petitioner for implementation of Section 35 of the Bihar State
Universities Act in affiliated College and thereby for grant of such
benefit to the petitioner including payment of salary by the State
Government.

3. The Scheme of Section 35 of the Bihar State
Universities Act is quoted herein below:

“35. No post for appointment shall be created
without the prior sanction of the State

Government:- Notwithstanding anything contained
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in this Act, no University or any College affiliated to
such a University, except such College-
(a) as is established, maintained or governed by
the Government; or
(b) as is established by a religious or linguistic
minority;

(i) After the commencement of this Act no
teaching or non-teaching post involving financial
liabilities shall be created without the prior approval
of the State Government.

(i1) shall either increase the pay or allowance
attached to any post, or sanction any new allowance;

Provided that the State Government may, by an
order, revise the pay scale attached to such post or
sanction any new allowance.

(ii1) Shall sanction any special pay or allowance or
other remuneration of any kind including ex-gratia
payment or any other benefit having financial
implication to any person holding a teaching or non-
teaching post;

(iv) shall incur expenditure of any kind on any
development scheme without the prior approval of the
State Government.

(2) Notwithstanding anything contained in this
Act, no College other than one mentioned in Clauses
(a) and (b) of Sub-Section (1), shall, after the
commencement of this Act, appoint any person on any
post without the prior approval of the State
Government.

Provided that the approval of the State
Government shall not be necessary for filling up a

sanctioned post of a teacher for a period not exceeding
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six months, by a candidate possessing the prescribed
qualification.

(3) Any appointment or promotion made contrary
to the provisions of this Act, or Statutes, Rules or
Regulations made thereunder or made in irregular or
unauthorized manner shall be invalid and shall be
terminated at any time. The expenditure incurred by
the University against such appointment or promotion
shall be realized from the officer making such
appointment or promotion as a public demand under
the provisions of the Public Demands Recovery Act,

1914.

4. Section 35 of the Act nowhere guarantees payment
of salary to the teachers appointed in affiliated College. The College,
in question, was established in the year 1987 much after
commencement of the Vit Rahit Shiksha Niti.

5. Mr. Prasad, referring to Annexure-6 dated
21.11.2008 and Annexure-16 submitted that the State Government has
already taken decision to recall the Vit Rahit Shiksha Niti. Reading
Annexure-6 would indicate that after coming to force of Vit Rahit
Shiksha Niti on 09.10.1982 a new scheme was introduced based on
the performance of the students of the College forming basis of grant-
in-aid. The relevant part of Annexure-6 dated 21.11.2008 reads as

follows:

faca <fea Rrar Nfg & gmita o sitfac
faca <fea wend of el gae @ @d 1 2
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7d Uod WeR ¥ facha wermar yra 98 oY w@
3, 92 fawa Mea w¥em @1 ol § v@r o 9adi
2 1 gfd wm werR 9 92 Bl yeRr @
AT A8 o+ @ Hifa 997 € off sufav I8
Hifa “faca fea Hfasd oht & 2 1 fafr=
R @1 RErer geend fac Mfed o siohl & 2 |
Sfaay o 91d 39 G wxIRl A wE 2 | 98
el &l 7 foxft wu A favafaenaat 9 wdga
g & | 399 U4 ™ b 2id Ydled A8l €,
fad f& A wfaa <v 4 dafaq s 6@ |
qduE A fazafeemeal @ facia w@smwar sy
WXHR gRT 9aE d8] &I oTdl 28 | 39 S IRl @

a9 § HEl o 9dbdr 8 {6 —

(®) ag "¥d @iell 1, Fufe wer 14 &
R & fafr Wl R 93 9 | idEr ur:
95 B fear or ;

(@) 39 SRl & ura 9, Waed anfa & den
FIPT WNHN WX R SWHH HA d IROR Bl
Tl "Rl & e ™A B fag FGar faer a9
BT TS,

(1) 7o ug REe e Rrraar sHan;

(@) 39 ydR A REr & 9i7 g gid” @
IR Bl UA BT 1 PR Ghd & |

Jaed vog waR A favfy faar € fe el
drdra¥v] ¥ gaR Ud BEl &l unaid REr e
P B Iged H AU Ivdl UM Heg (U
weifaenaal o of Rrevr &1 o dalveEs €
4 oX e @l facia weraar Suder &8 g |
weg  Weifdgradl & facay  ¥8ar /e
ffaRaa oral v ufdaars @ sigefa < wigh

() wweg &N #erfderadl &1 sga <9 =4
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TG AT Mbs wHdfad A <wmdwm |
FHIEURIT SR Taedd U1 AT dl a9 wrR
W yar fedl wWaa vl & wWegw 9@
Helfaenead g1 URT Ya-sil vd sndbsi &1 Sid
s ol | fgumr @Y ufy Rreror e ford
oM dldl e @ faU sE—8ERl &1 g idd
vq Ifirpan gear el v &1 ffer gl |

(i) wfgem Rrem & yrcafdd 39 @ Ig<¥y 9
aidg wAfgenr weifaemeal & wmal 4 fAeaflRa
rgaret @ Rifyrar w1 @F sifaa fawmr &t i |
(i) faca <fea Rrenm Hfa @ wnfla & veaE
faca fza S werfaenal & egar yd &1 Aifa
T8 @ ogdl | Gded dear 1065 fae 9
feam 1982 @1 SfsHT 3 @ AATISATIAR

wenifea foear smem |
@v)......3r9gsC |
(') eS|

(vi) 18 ga¥err @ dgd fHol ydgd s w@d
g dfecdl Y RiEdl & Juadr &1 fasa
foft gyda= o & =l |

(vi) &R gRT dwEl Wweg I
Helfdenadl & facy geradr / Aqar die—Irell
Afiel & fagid wr @ sl | (ST weifaereay
3 fay Eae WY W A<y 98ar & Weu &l
1o fgia ufa awe faeneff wram smenfRa s
I

(vii) werw, fgd@ wd gd  Hof #
Scivl /sERil @ fav #gifaenay yeaw &1
®Y Y IAJEE JFHT BT —
Aot yow Hofi  fgdw Ao g soh

B %0 8500/ — 00 8000/ — ™0 7500/ —

BTAT %0 8700/ — W0 8200/— WO 7700/ —
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I @ Ao Ede (g, fgda v gdi
Tug) # IVl BIH drd BEl I dRddie dE1
@ AR R B AT |

(ix) 391 g™ &I IUANT AEldene™l & yde
|itfa gr1 REs / Riasiary sHaial & yirdar
WX fHar S | g S AR BT FY YhIsSe
Ug 94 & "regd |9 & fear smenm | ufa 9awa
faereff arqge™ Q9 &1 g Igewd W yey wiifa
@l 3H I =g A H WA IuAE HUAT B
fedl i uRReafad § age™ @1 ¥ &1 fdgem
81 far g |

(x) e Wi 49 urgeHl U4 @l & feau
Iqu B fore ureew wd forw ey @ fog
werfdenay & faffrqa deu= ura ghm |

(xi) Scpe wife & wag wsdEmAl &I Sl
ruradigel R¥er ygE )9 91 e Bl @)
wiw d&r s8R @ fSer wWised ddived s
T 39 Weifdenal @ SERYd GYEHRl &
faera & forg afes 3§ Ater &) Sudsar g4 w®
ufa awd faemefl smaiRa sgeq & sifalRed s
YhR &I GeRIdl <+ U faarR fear s |

6. Annexure-16 is the letter issued by the Secretary
dated 04.09.2010, which was issued in continuation of letter dated

27.07.2006. Annexure-16 is quoted herein below for ready reference:

“3d: 27 Gdls 2006 H fIHRT g1 HRIGMN
I B dcblell YHTT § 999 forar wmar 8
a1 wrg welfdenraal fag ug gord @ fQER sy
ferfw 1976 @Y aRT—35 3R 59 ¥ ffbd yraum™
@ IR HRAy &¥d gY UG IJJAIGA Bq

IS WRBR Bl Aol oY | 3R goId & Helva®y

99 gWg Wslfdardd &l dd Wifd @ dsd
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feHard e @ JdEr R HIs Agard a8l
fe=ar e |

7. From tenure of Annexurel6, it appears that in the
matter of creation of post without financial liability, there is interplay
of Section 35 of the Bihar State Universities Act, as Section 35 will be
taken in case of financial liability. In Annexure-16, there is reference
of Resolution no. 1846 dated 21.11.2008, which is the scheme of
performance based grant to the institution. Reading Annexures-16 and
6 together will lead to one irresistible conclusion that while creating
the post under Sections 35 and 52 of the Bihar State Universities Act,
apart from the Scheme from the financial aid in terms of Resolution
no. 1846 dated 21.11.2008, there is new formula for grant based on
performance and no other ground financial owe is available. A plain
reading of Annexures- 6 and 16 render the whole submission of the
petitioner misconceived. There is no recall of Vit Rahit Shiksha Niti
and it has only introduced for grant of performance based aid to the
institution affiliated after coming into force the Vit Rahit Shiksha Niti
in December 1982.

8. In view of the discussion, the Court does not find
any merit in the contention of the petitioner that by virtue of
Annexures-6 and 16, the petitioner has acquired right to deficit grant.

9. Mr. Prasad has referred to the decision in the case

of Purbottar Railway College to contend that the post, which created
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in 1987 without financial liability was interfered by this Court as
discriminatory and a direction was issued to consider the case of the
petitioner as discrimination is impermissible. Referring to the
judgment of Purbottar Railway College case he submitted that the
discrimination discussed in that case is also applicable in the present
case, as the State Government cannot adopt two different yardstick,
one for the constituent college and deficit college and the other to
affiliated college. The Court is unable to approve the submission
advanced by the petitioner as question of discrimination pre-supposes
that the persons claiming status are similarly circumstanced. The
status of the deficit grant college, constituent college and the affiliated
college to which the petitioner belongs are different in nature.
Purbottar Railway College is deficit grant college and in that college
certain post was created with financial liability whereas other post
was created without financial liability that factual point is not
available in this case. It is well settled that if similar are treated dis-
similar then the inequality arose for if the unequal treated equal even
in that the case in the result.

10. Mr. Prasad has referred to the decision of the
Apex Court in the case of Uttam Kumar Vs. U.P. Higher Education
Service Commission, Allahabad & Others, reported in 1995 Supp

(1) 460 where the apex Court has interfered in the matter where the
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service of the petitioner was terminated after 15 years on the ground
that there was no prior approval of the post by the State Government.
The decision relied upon by Mr. Prasad is of no help to the petitioner
for two fold reason (i) the judgment was rendered prior to coming to
the force of Constitution bench Judgment of the Apex Court in the
case of Secretary, State of Karnantaka & Ors. Vs. Uma Devi,
reported in (2006) 4 SCC 1 wherein the new jurisprudence in the
matter of regular appointment was formulated by the Apex Court. (i1)
that was the case of termination and it has no application in the
present case where the petitioner is seeking payment of salary at par
with the teachers of constituent colleges and the deficit grant college
indicated herein above, the teachers of constituent college and the
deficit college stands on different footing and as such there is no
question of any similarity and discrimination.

11. Considering the aforesaid, the Court does not find

any merit. Accordingly, the application stands dismissed.

(Anil Kumar Upadhyay, J)
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