IN THE HIGH COURT OF JUDICATURE AT PATNA

Letters Patent Appeal No.247 of 2015
IN
Civil Writ Jurisdiction Case No. 9636 of 2008

The State of Bihar.

The Director General of Police, Home Department, Government of Bihar,

Patna.

The Inspector General of Police, Patna Zone, Patna.

The Deputy Inspector General of Police, Central Range, Patna.

The Superintendent of Police, Nalanda at Bihar Sarif.

Sub Divisional Police Officer -cum- Enquiry Officer, Hilsa, Biharsharif.
Appellant/s
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Versus
1. Shanti Kumari, W/o Late Mohan Lal (original writ petitioner since deceased
represented through L.Rs.).
2. Manoj Kumar Sinha, S/o late Mohan
Manoranjan Kumar Sinha, S/o late Mohan Lall
3. Priya Ranjan Kumar Sinha, S/o late Mohan Lall
All are residents of Mohalla- Neemganj, Near Devi Asthan, Post- Bihar
Sharif, District- Nalanda.
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.... Respondent/s
Appearance :
For the Appellant/s : Mr. Anil Kumar Sinha, GA-1
Ms. Aditi Hansaria, AC to GA-1
For the Respondent/s : Mr. Mrigank Mauli, Advocate

Mr. Kumar Ravish, Advocate
Mr. Prince Kumar Mishra, Advocate
Mr. Sanjay Kumar, Advocate

CORAM: HONOURABLE MR. JUSTICE JYOTI SARAN
and
HONOURABLE MR. JUSTICE CHAKRADHARI SHARAN SINGH
ORAL JUDGMENT
(Per: HONOURABLE MR. JUSTICE JYOTI SARAN)
Date: 23-02-2018

In view of the order dated 8.8.2013 passed by the learned
Single Judge on L.A. No0.4025 of 2009 filed in CWJC No0.9636 of
2008 as modified on 22.8.2013 as well as by this Court in its order
dated 12.02.2015 allowing I.A. No.1301 of 2015, office is directed
to carry out necessary amendment in the cause title, both in the writ

petition as well as in the memo of appeal.



Patna High Court LPA No.247 of 2015 dt.23-02-2018

This appeal under Clause 10 of the Letters Patent of the
High Court of Judicature at Patna has been filed by the State and its
officials feeling aggrieved by the judgment and order dated
8.8.2013 passed by a learned Single Judge of this Court in CWJC
No0.9636 of 2008, whereby the writ petition was allowed, the
disciplinary proceedings was held abated and the substituted heirs
of the deceased Government servant were allowed the
consequential benefits including the arrears of salary and
pensionary benefits treating the deceased Government employee to
have died in harness.

The essential facts necessary for disposal of the appeal is
that the original writ petitioner, a Lower Division Clerk posted in
the foreign section of the office of the Superintendent of Police,
Nalanda at Biharsharif was proceeded against under the Civil
Services (Classification, Control and Appeal) Rules,1930
(hereinafter referred to as the ‘1930 Rules’) which has since been
replaced by the Bihar Government Servants (Classification, Control
and Appeal) Rules, 2005 (heremafter referred to as the ‘2005
Rules’).

The proceeding in question had been initiated against the
writ petitioner for alleged acts of misconduct in not following the

prescribed procedure for passport verification. He was put under
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suspension on 28.1.2002 which was followed by the departmental
proceeding in question and alongside an FIR was instituted giving
rise to Biharsharif P.S. Case No.375 of 2001. The Enquiry Officer
after holding enquiry submitted his report on 30.6.2006 holding the
charge proved which was forwarded to the writ petitioner by the
Superintendent of Police for his representation thereon vide Memo
No.3385 dated 4.7.2006. Reply was filed by the petitioner on
24.7.2006 which did not satisfy the Disciplinary Authority and
resulted in the order of dismissal bearing Memo No.447 dated
16.3.2007 passed by the Deputy Inspector General of Police,
Central Range, Patna. The order so passed was communicated
through District Order No.760/2007 dated 25.3.2007 of the
Superintendent of Police, Nalanda. The writ petitioner preferred
statutory appeal and which was also dismissed vide order bearing
Memo No0.959 dated 17.5.2008. Feeling aggrieved he moved this
Court through the writ petition in question i.e. CWJC No0.9636 of
2008.

While the writ petition was pending consideration that the
writ petitioner deceased and was substituted vide order passed on
[.A.No0.4025 of 2009 filed by the legal heirs in the writ proceedings.
The writ petition was allowed vide judgment and order impugned

dated 8.8.2013. The learned Single Judge taking note of the
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undisputed circumstances existing where the Disciplinary Authority
who passed the order of dismissal had since been promoted to the
rank of Appellate Authority and in that capacity had considered the
statutory appeal of the deceased Government employee, to dismiss
the same, held the order illegal on the settled principles that none
can sit in appeal over his own order. Since the writ petitioner had
deceased in the meanwhile that the learned Single Judge taking note
of this fact as also that the appellate order in the circumstances
noted, required a remand, held the disciplinary proceeding itself
abated on such count. The writ petitioner was held to have died in
harness. Reliance for the opinion, was placed on the judgment of
this Court rendered in the case of Ashok Kumar Singh vs. Bihar
Industrial Technical Consultancy Organization Limited & Ors.
since reported in 2000(4) PLJR 471.

The substituted heirs were allowed consequential benefits
in the form of arrears of salary and pensionary benefits and it is
feeling aggrieved by the judgment and order of the learned Single
Judge that the State together with its official are before this Court.

The appeal was admitted for hearing on 2.4.2015 and
interim order of stay passed on 12.2.2015 was made absolute. It is
following the notices issued that the substituted heirs of the

deceased writ petitioner are before this Court and the appeal has
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been heard on merits.

A rather short submission has been made by Mr. Anil
Kumar Sinha, learned Government Advocate No.1 to canvass that
the opinion drawn by the learned Single Judge on the issue of
abatement of the disciplinary proceedings on the death of the
delinquent even at the appellate stage, is not strictly in tune with the
legal position because it is the correctness of the order of penalty
passed by the Disciplinary Authority which is to be tested by the
Appellate Authority on merits of the order as well as the procedure
followed. According to Mr. Sinha, it is the choice of the substituted
heirs of the deceased employee whether or not to pursue the appeal
preferred by the deceased Government servant and test the order of
penalty. The submission of learned counsel is that the death of the
delinquent during the pendency of the appeal in no manner would
result in abatement of disciplinary proceeding because it has
already attained finality.

Learned counsel while responding to the infirmity in
the appellate order submits that even if it is the Disciplinary
Authority who as the Appellate Authority has discharged the
appellate function, it is only a case of a procedural default and not a
default on merits and thus a simple remand of the appeal for fresh

disposal by an authority competent to do so, as explained in rule
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24(3) of the ‘2005 Rules’, would have served the purpose. It is thus
the submission of Mr. Sinha that even if the appellate order is
wanting on discharge, the order of abatement of disciplinary
proceedings held by the writ Court is unsustainable in law.

Mr. Mrigank Mauli, learned counsel has appeared for the
substituted heirs of the deceased writ petitioner and while
supporting the judgment impugned, has placed reliance on the
judgment(s) reported in (1998)8 SCC 194 (Basudeo Tiwary Vs.
Sido Kanhu University), 20004) PLJR 471 (Ashok Kumar
Singh Vs. The Bihar Industrial and Technical Consultancy
Organisation Ltd.) and 20153) BBCJ 156 (V) (Union of India
Vs. Shri Gupteshwar Mishra).

Learned counsel has invited the attention of this Court to
the memo of appeal, a copy of which is placed at Annexure 17 to
the writ petition to submit that the issue raised by the delinquent in
the memo of appeal cannot be resolved by the Appellate Authority
rather would require a remand to the Disciplinary Authority
because the issues raised therein go to the root of the matter. In
reference to the issues raised he submits that a specific assertion is
made by the delinquent that he was denied his right to cross
examine the witnesses as well as to contest the evidence relied upon

by the department. It is the submission of Mr. Mauli, learned
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counsel appearing for the heirs of the deceased writ petitioner that
in the nature of the dispute raised by the writ petitioner in appeal
which has not been answered by the Appellate Authority in the
order impugned before the writ Court, the matter requires a re-
examination at the level of the Disciplinary Authority but since the
delinquent is no more alive, a remand of the matter to the Appellate
Authority or the Disciplinary Authority would not serve any
purpose because the proceedings cannot be restored.

It is taking note of the arguments advanced before this
Court by Mr. Mauli, learned counsel for the substituted heirs which
went to the root of the contest that this Court vide its order dated
30.1.2018 directed Mr. Sinha, learned Government Advocate No.1
to produce the records of the disciplinary proceedings so as to
confirm whether or not the delinquent had been given opportunity
of cross examination of witnesses as well as examination of the
evidence by the Disciplinary Authority and whether or not, the
issue(s) raised in the statutory appeal did merit consideration.

It is following the order of this Court passed on 30.1.2018
and 7.2.2018 that an affidavit is filed by the Deputy Inspector
General of Police, Central Range, Patna who happens to be the
Disciplinary Authority of the deceased Government employee, who

has candidly accepted that the records of the disciplinary
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proceeding has gone traceless or has been destroyed by termites. In
other words there are no records available to contest the specific
assertion of the deceased delinquent that he was denied his right to
cross examine the witnesses as well to contest the evidence.

We have heard learned counsel for the parties, perused the
records and have considered the matter in the light of the
circumstances noted hereinabove where the Disciplinary Authority
admits either to the destruction of the records by termites or its
traceless condition. In the extraordinary situation arising from the
affidavit of the Disciplinary Authority, we are persuaded to
consider the matter on its merits for even if the argument of Mr.
Sinha that a disciplinary proceeding cannot abate by death of the
delinquent at the appellate stage holds substance, yet a remand of
the matter to the Appellate Authority would not serve any purpose
in absence of records of the disciplinary proceeding because the
issues raised by the deceased Government employee in his appeal at
Annexure 17 definitely requires a verification on examination of the
records.

Before we would proceed to consider the issues raised by
the deceased Government employee in his appeal, we would
definitely examine the opinion of the learned Single Judge which is

the foundation for the present appeal and even though there is no
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infirmity on the principles followed by the learned Single Judge to
hold the appellate order unsustainable having been passed by the
Disciplinary Authority himself while discharging appellate
functions, his opinion as to the abatement of the disciplinary
proceeding by virtue of death of the delinquent is strictly not in tune
with the legal position nor is supported by the judgment rendered in
the case of Ashok Kumar Singh (supra), on which he has chosen
to rely.

A death of the delinquent at the stage of disciplinary
proceeding and at the stage of appellate proceeding is vastly
different. In fact if the death of a delinquent occurs in the midst of
the disciplinary proceeding there can be no confusion that the
proceeding would abate instantly. But the situation would be vastly
different if the death takes place after the proceeding has concluded
and the matter is resting with the Disciplinary Authority for final
orders or after orders are passed or where the death takes place at
the appellate stage.

In our opinion while there would be no contest with the
legal position in case where the death of a delinquent takes place in
the midst of the disciplinary proceeding which would abate the
disciplinary proceeding, but if the death takes place after the

enquiry is concluded in the disciplinary proceeding and the matter
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is posted for orders or at the appellate stage, then the situation is
different and there cannot be an abatement of disciplinary
proceedings which has already attained finality. In such cases the
right to sue survives and the legal heirs who wish to contest the
finding of guilt in the punishment order passed by the Disciplinary
Authority can pursue the appeal if already filed by the deceased
delinquent or file appeal, in case he has deceased after passing of
the order of penalty. In case while pursuing the appellate remedy
the legal heirs are able to show that the matter would require
reconsideration at the original stage of the disciplinary authority by
remand, then the proceedings can be held abated, otherwise not.

The provisions of Order 22 rule 1 of the Code of Civil
Procedure read with rule 11 thereof as well as section 394 of the
Code of Criminal Procedure, are self eloquent of the right to sue,
subsisting in the legal heirs who are fully entitled to pursue the
cause at the appellate stage for testing the legality and validity of
the order passed by the original authority ie. the Disciplinary
Authority, in the present context.

It is thus only in case where the Appellate Authority is of
the opinion that the matter requires a remand to the Disciplinary
Authority for fresh disposal after removing the lacuna that the issue

of abatement would arise but not otherwise.
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The judgment relied upon by the learned Single Judge
rendered in the case of Ashok Kumar Singh (supra) as well as the
judgment relied upon by Mr. Mauli, learned counsel appearing for
the substituted heirs of the deceased writ petitioner in the case of
Basudeo Tiwary (supra) and Gupteshwar Mishra (supra) are
confirmation of the opinion expressed by us. In each of the cases
the matter required examination at the original stage and it is in
consideration of such a position that the Court(s) have held the
proceeding abated but this essential ingredient of abatement, has
escaped the notice of the learned Single Judge.

We are persuaded to reproduce the opinion expressed by
the Court(s) in the judgment relied upon by learned Single Judge
and learned counsel for the respondent-legal heirs which confirms
our view and runs under:

The Supreme Court in the case of Basudeo Tiwary (supra)
more particularly in the opinion expressed at paragraphs13 and 14 of
the judgment, has held as follows:

“13. Admittedly in this case, notice has not

been given to the appellant before holding that his

appointment is irregular or unauthorized and ordering

termination of his service. Hence the impugned order
terminating the services of the appellant cannot be
sustained.

14. The appellant has since demised during the
pendency of these proceedings, no further direction
either as to further inquiry or reinstatement can be

given. We declare that the termination of the
appellant by the respondent as per the notification
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referred to by us is invalid. Consequently, it would be
deemed that the appellant had died in harness.
Needless to say that he appellant would become
entitled to the payment of arrears of salary from the
date of termination of his services up to the date of
his death on the basis of the last pay drawn by him.
Let the respondent take action within a period of
three months from today to work out the arrears due
to the appellant from the date of his termination till
his death and pay the same to his legal
representatives.”

A Bench of this Court in the case of Ashok Kumar Singh
(supra) at paragraphs 5 to 8 of the judgment has held as follows:

“5. It is submitted by the learned counsel for the
petitioner that the impugned order of dismissal is
vitiated on account of fact that the petitioner was
denied of subsistence allowance during the inquiry
and that the order of dismissal was passed by the
authority who was himself the appellate-authority
under the Regulation of the Company. In this regard,
he referred to the judgment of this Court against the
same Company filed by one Apurba Kumar Chanda
being C.W.J.C. No.3468 of 1995 disposed of on
17.9.1999. It has been submitted that in view of the
law settled by the Apex Court in the case of State of
Maharashtra vs. Chandrabhan and analogous
cases, reported in AIR 1983 SC 803,and in the case
of Fakirbhai Fulabhai Solanki vs. Presiding
Officer and anr., reported in AIR 1986 Supreme
Court 1168, denial of subsistence allowance during
the inquiry has been held to be amounting to violation
of the principles of natural justice and consequently
vitiates the whole proceedings. He also submitted that
this Court in the case of Rama Kant Sharma vs. The
Patliputra Central Cooperative Bank & others
relying upon the decision of the Apex Court in the
case of Surjit Ghosh vs. Chairman and Managing
Director, United Commercial Bank and others,
reported in (1995) 2 SCC 474, held that where there is
provision of appeal against the order of disciplinary
authority and the appellate or higher authority against
whose order there is no appeal, exercise the power,
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such order shall vitiate. In view of the settled law,
learned counsel for the Respondents has not been able
to defend the order of punishment.

Writ petition is, thus, allowed. The impugned
order contained in Annexure-33 is quashed.

6. However, a question arose as to for what
relief the petitioner is entitled in the peculiar facts and
circumstances of the case. It was submitted by the
learned Counsel for the Respondent-Company that
since the order of punishment has been quashed on
technical ground in view of the settled principle such
matter are normally remitted back for fresh
consideration, but in the present case since the
delinquent employee is dead the question of remitting
the matter back to the competent authority may not be
possible, but at the same time the order having been
quashed on technical ground, substituted petitioner
cannot be granted any relief. This Court is unable to
accept the said submission of the learned counsel for
the Company.

7. In this regard, learned counsel for the
petitioner has relied on the decision of this Court in
the case of Sumitra Devi vs. Union of India,
reported in 1987 PLJR 714, wherein under more or
less similar circumstances, this Court quashed the
order removing the original petitioner from service as
being devoid and inoperative in law and further
directed the Railway to pay to the Ilegal
representatives all salaries due to the concerned
employee as if he continued in service till the date of
his death and directed to pay them also other benefits
admissible to the concerned employee including
pension, etc. It has been submitted by the learned
counsel for the petitioner that after the order of
punishment goes and in the peculiar facts and
circumstances, the matter cannot be remitted back to
the disciplinary authority, the position as it stood
before the order of punishment was passed stood
restored and consequently the heirs and legal
representative of the deceased employee will be
entitled for all the benefits.

8. This Court finds substance in the said
submission of the learned counsel for the petitioner.
Having regard to the fact that the order of punishment
against the deceased employee does not exist and after

13
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his death no fresh inquiry can be held and order can
be passed the position will stand revived as it stood
before the order of punishment was passed. As such,
this Court does not find any justification to deny the
consequential benefit which view also stands
supported by the aforementioned decision of this
Court in the case of Sumitra Devi vs. Union of
India.”

In an identical situation arising in a matter which fell for
consideration before a Division Bench of this Court in the case of
Gupteshwar Mishra (supra), the Division Bench at paragraphs 5
and 6 of the judgment has held as follows:

“5. Having considered the matter, in our view,
the order of the Tribunal holding that there was
serious flaw in the proceedings by non-examination of
the Accountant General and the Deputy Accountant
General cannot be said to be bad or perverse in any
manner. However, even if we set aside the order of
the Tribunal that would have necessitated remanding
the matter to the Tribunal for fresh consideration or
fresh enquiry which obviously cannot be done as the
employee is dead. In our view, this writ petition
would abate as has been held by the Apex Court in the
case of Basudeo Tiwary Vs. Sidho Kanhu
University and others since reported in (1998) 8
Supreme Court Cases 194. As held in that case, it
would be deemed that the employee died in harness.
We also supported by a decision of this Court in the
case of Ashok Kumar Singh vs. Bihar Industrial
and Technical Consultancy Organization Limited
and others since reported in 20004) PLJR 471.
There is yet another decision of this Court in the case
of Mohal Lall Vs. the State of Bihar being
C.WJ.C. No. 9636 of 2008 disposed of on
08.08.2013 wherein again it was held that the
employee would be deemed to have died in harness in
such a situation.

6. Accordingly, we hold that this writ petition
abates and the consequence being that the order of the
Tribunal being for reinstatement of the employee, he
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would be deemed to have died in harness and

necessary consequence would automatically flow with

regard to death-cum-retiral dues and payment of
salary etc.”

In view of the legal position so well settled, we are
persuaded to hold that the opinion of the learned Single Judge to
hold the disciplinary proceeding abated on account of the death of
the writ petitioner at the appellate stage and while the appeal was
pending, is contrary to the legal position discussed above as well as
to the judgments so relied upon and to the aforementioned extent
we are in agreement with Mr. Sinha, learned counsel for the
appellant, to respectfully disagree with the said conclusion drawn
by learned Single Judge and which is accordingly set aside.

The fact remains that even if we do agree to disagree with
the finding of the learned Single Judge on the issue of abatement of
disciplinary proceeding as well for remand to the Appellate
Authority, whether there would be any change in the outcome of
the present proceedings or to the relief so granted to the substituted
heirs by the learned Single Judge.

As we have noted, the records of the disciplinary
proceeding is untraceable or destroyed by termites. Thus even a
remand to the Appellate Authority would be a fruitless exercise

because the issue raised in appeal definitely warrants an

examination of records. We have thus proceeded to consider the



Patna High Court LPA No.247 of 2015 dt.23-02-2018 16

contest on its merits and in this direction we are persuaded to take
note of the issues raised by the deceased Government servant in his
appeal before the Appellate Authority, a copy of which is enclosed
at Annexure-17 to the writ petition. Paragraphs 4, 7 to 11 and 20 of
the appeal reproduced hereunder for ready reference, are a
confirmation of our opinion that a remand of the present matter to
either the Appellate Authority or the Disciplinary Authority, would
serve no purpose in absence of the records and in absence of the
delinquent because the issues raised by the deceased Government

servant in these paragraphs go to the root of the matter:
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17
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Corporation Vs. Laxman Das Gupta”
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A perusal of the grounds so raised by the delinquent at
paragraph 4 reproduced hereinabove, would confirm that a specific
plea is taken by the delinquent that the prosecution witnesses were
examined behind his back and that he was given no opportunity to
cross-examine them. Similar plea is taken at paragraphs, 7 and 9 of
the appeal. On the other hand paragraphs 8, 10 and 11 relates to
examination of the documentary evidence and the plea of the
delinquent is that those documentary evidence were not handed
over to him for verification. These issues raised, indeed, would
require a verification from the records of the disciplinary
proceedings but which is not possible because as admitted by the
Disciplinary Authority, the record is not available.

In the circumstances noted above, a remand of the matter to
the Appellate Authority for fresh consideration upon verification of
the specific plea taken by the delinquent at paragraphs 4, 7 to 11
and 20 of the appeal would become a futile exercise in absence of

records. In fact, in case, the plea raised by the delinquent is upheld,
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it would require a further remand to the Disciplinary Authority for
proceeding afresh after removing the lacuna so pointed out which
now, is not possible on account of death of the delinquent.

It is here that the judgments relied upon by Mr. Mauli
would provide an answer. We are thus though persuaded to hold
that the disciplinary proceeding would stand abated but for reasons
so discussed which are other than the one expressed by the learned
Single Judge.

The legal position as it stands is, that if a matter requires a
remand to the Disciplinary Authority for proceeding afresh in the
matter but the delinquent has deceased in the meanwhile, the
disciplinary proceeding would abate as a whole. But if there is no
procedural default by the Disciplinary Authority; the delinquent has
been given opportunity to examine the evidence, both oral and
documentary; and the order of penalty is to be tested on its merits
by the Appellate Authority, then the death of the delinquent would
not lead to abatement because the disciplinary proceeding has
attained finality. The essential requirement in either situation is, that
the records should be available.

In the uncontested circumstances noted where:

(a) the disciplinary proceedings records are untraceable;

(b) the Disciplinary Authority has passed the appellate order
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bearing Memo No0.959 dated 17.5.2008;

(c) the issues raised in appeal require a verification from the

records;

(d) the delinquent has expired during pendency of appeal;
the appellate order as well as the order of penalty passed in the
disciplinary proceeding No.92 of 2002 cannot be upheld and thus
while quashing the order of penalty dated 16.3.2007 together with
the appellate order bearing Memo No0.959 dated 17.5.2008, we hold
the disciplinary proceedings abated.

The appeal 1s dismissed. The writ petition is allowed with
the direction to the appellants herein to provide the consequential
‘in-service’ benefits as found admissible to the legal heirs of the
deceased Government servant together with the post retirement
benefits, which should be provided to them within a period of three
months from the date of receipt/production of a copy of this

judgment and order.

(Jyoti Saran, J)

(Chakradhari Sharan Singh, J)
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