IN THE HIGH COURT OF JUDICATURE AT PATNA

Criminal Miscellaneous No0.40266 of 2016

Arising Out of PS.Case No. -91 Year- 2015 Thana -AM ARPUR District- BANKA

Koushalendra Kumar son of Sri Satyendra Kumar Singh resident of
Village/Mohalla - Bhikhanpur, North Tola, P.S. - Bhikhanpur, P.S. - Amarpur,
District - Banka.

........ Petitioner/s
Versus
The State of Bihar.
.... Opposite Party/s
Appearance :
For the Petitioner/s : Mr. Ajay Kumar Thakur, Adv.
Ms Babita Kumari, Adv.
For the Opposite Party/s :  Mr. Mrs. Madhuri Lata, APP

CORAM: HONOURABLE MR. JUSTICE ASHWANI KUMAR SINGH
ORAL JUDGMENT
Date: 25-06-2018

This application under Section 482 of the Code of
Criminal Procedure (for short ‘Cr.P.C.”) has been filed by the
petitioner for quashing the order dated 30.07.2016 passed by the
learned Chief Judicial Magistrate, Banka in Amarpur P.S.Case No. 91
of 2015 by which the learned Magistrate has taken cognizance of the
offences punishable under Sections 147, 148, 149 and 302 of the
Indian Penal Code and summoned altogether ten accused persons
including the petitioner to face trial.
2. The petitioner is one of the named accused in the First
Information Report, which was instituted on the basis of fardbeyan of
one Kanhaiya Choudhary on 24.03.2015 at 8.15 p.m. at Referral
Hospital, Amarpur. In the FIR, apart from the petitioner, 13 others

were named as accused. After institution of the FIR, the police
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investigated the case and on completion of mvestigation submitted
charge-sheet vide charge-sheet no. 135 of 2015 dated 21.06.2015. On
receipt of the charge-sheet, learned Chief Judicial Magistrate, Banka
took cognizance of the offence vide mmpugned order dated
30.07.2016.

3. It has been submitted by the learned counsel for the
petitioner that though the petitioner and two others, namely, Neelesh
Kumar Singh @ Karu Singh and Vinay Singh were not sent up for
trial, the learned Chief Judicial Magistrate vide impugned order dated
30.07.2016 summoned them also to face trial along with the charge-
sheeted accused persons even without making any reference in the
impugned order regarding submission of final form against the
petitioner and two others. He submitted that the impugned order
passed by the learned Chief Judicial Magistrate clearly reflects that
the same has been passed mechanically even without looking into the
materials collected in course of investigation by the police.

4. On the other hand, learned counsel appearing for the
informant submitted that the petitioner is one of the named accused
and there is allegation that he also participated in the commission of
the crime. He admitted that the police did not send him up for trial but
there are materials against the petitioner also to put him on trial. He
contended that it is not correct to say that the learned Chief Judicial

Magistrate did not apply his judicial mind before passing the
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impugned order.

5. I have heard learned counsel for the parties and perused
the record.
6. The order impugned whereby cognizance of the offence

has been taken reads as under :-

“Court ofthe C.J.M. Banka
Amarpur P.S. Case 91/15 (G.R. 593/15)

X deollH 370101 ?HN

30-7-16  IUs Sfehr & @ Reh IR I9 GIed g3 |
URITAT eh 3RIT U7 T H[US f¥ehl & Hacllehol
q JAgFA (1) Hiereles &7 (2) For $AR e 36 F&
e, (3) IfEerr fg, (4) oo [e, (5) ve [E, (6)
TR 3% I g, (7) gAd AR e, (8) 3 AR
f8iE, (9) FUM FAR TG (10) FAW FAR g & fawg
aRT 147, 148, 149, 302 #To o fdo & AT JUH

TSCAT HATACT eIl Uaild 8idT gl

grafee FUs H feaaid 20.7.15 & GRT 147, 148,
149, 302 #To o fdo & AN IR & Halel fordm 1T
¢l TE HAT 38 3T T 8 HAIFAl & faeg A
SITUATT |
fea 28.9.16 ared ufeufa fegsdal & favg
A SR AT
7. From perusal of the order extracted heremabove, it
would be manifest that though the learned Magistrate has recorded

that he found a prima facie case against all the accused persons, there

is nothing in the order to show that the learned Magistrate was even
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aware of the fact that the police had not found culpability of the
petitioner in the alleged offence. It is true that the court has the power
to differ with the police report, but the order must reflect that such
difference is on the basis of judicial application of mind. In the instant
case, apparently, a mechanical order has been passed on receipt of the
police report against all the persons, who were sent up for trial or not
sent up for trial without discussing anything about the materials on
record.

8. In that view of the matter, I set aside the order impugned
dated 30.07.2016 passed by the learned Chief Judicial Magistrate,
Banka in Amarpur P.S.Case No. 91 of 2015 and remit the matter back
to him. The jurisdictional Magistrate shall taken into consideration
the materials available on record and pass appropriate orders in
accordance with law within two weeks from the date of
receipt/production of a copy of the order.

0. With the aforesaid observation and direction, the

application is allowed.

(Ashwani Kumar Singh, J)
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