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JUDGMENT (ORAL)

1. The Motor Claims Accident Tribunal has awarded compensation of
Rs.79,880/- to Jaiveer which is under challenge in these appeals.

2. On 12" December, 1994, the petitioner was on duty as a conductor at
bus No. DEP 2312 which was going from Paharganj to Dakshin Puri with a
marriage party. The driver of the bus stopped the bus on Chandrawal Road
at about 11:30 pm when he noticed that rear tyre of right side had punctured

and he asked Jaiveer to change the tyre. Jaiveer was changing the tyre when
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he was hit by a Ambassador car No. DL 3 CD 8425 which resulted in
grievous injuries to Jaiveer. Jaiveer suffered fracture on left femur and pelvis
for which he underwent two surgeries at AIIMS. Jaiveer was admitted in
AIIMS in 13" December, 1994 to 17" January, 1995 and 19™ September,
1996 to 25™ September, 1996. The injuries suffered by Jaiveer resulted in
20% permanent disability in respect of left lower limb. The Claims Tribunal
awarded Rs.5,000/- towards pain and suffering, Rs.28,800/- towards loss of
income and Rs.46,080/- towards loss of earning capacity. The total
compensation awarded by Claims Tribunal is Rs.79,880/- along with interest
@ 6% per annum under Section 163A of the Motor Vehicles Act, 1988.

3. Learned counsel for New India Assurance Company Limited urged at
the time of hearing that the insured bus was standing stationary at the road
and the accident occurred due to the negligence of the Ambassador car. It is
submitted that the accident did not take place due to the use of bus No. DEP
2312 and, therefore, the insurance company not liable to pay compensation.
4. Learned counsel for the claimant submits that the Claims Tribunal has
awarded the compensation under Section 163-A of the Motor Vehicles Act
and the accident occurred due to the use of the insured vehicle. The claimant
seeks enhancement of the rate of interest from 6% to 9% per annum.

5. Section 163A provides for payment of compensation in case of death
or permanent disablement due to accident “arising out of the use of the
motor vehicles”. In Shivaji Dayanu Patil v. Vatschala Uttam More, 1991
ACJ 777, the Supreme Court elaborately considered the provisions of
Section 92-A and Section 2(18) of the Motor Vehicles Act, 1939 and held

the word “use’ in the context of motor vehicle, has to be construed in a

wider sense to include the period when the vehicle was not moving and was
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stationary, being either parked on the road and when it is not in a position to

move due to some breakdown or mechanical defect. The expression “use of

a motor vehicle” in Section 92-A covers accidents which occur both when

the vehicle is in motion and when it is stationary.

6. In Shivaji Dayanu Patil (supra), there was a collision between a
petrol tanker and a truck due to which the petrol tanker went off the road and
fell at a distance of about 20 feet from the highway leading to leakage of
petrol which collected nearby. Later an explosion took place in the petrol
tanker resulting in fire. Number of persons who assembled near the petrol
tanker sustained burn injuries and few of them succumbed to the injuries.
The victims filed the claim petitions which were dismissed by the Claims
Tribunal on the ground that the explosion and the fire had no connection
with the accident, and was altogether an independent accident. The appeal
was allowed by the learned Single Judge of the High Court holding that the
explosion was a direct consequence of the accident. The Division Bench of
the High Court affirmed the findings of the learned Single Judge against
which the matter came up before the Supreme Court. The Supreme Court
dismissed the Special Leave Petition holding that the explosion and fire
resulting in injuries and death was due to the accident arising out of the use
of the motor vehicle. The relevant portion of the judgment is reproduced
hereunder:

“25. These decisions indicate that the word "use", in the context of
motor vehicles, has been construed in a wider sense to include the
period when the vehicle is not moving and is stationary, being either
parked on the road and when it is not in a position to move due to
some break-down or mechanical defect. Relying on the
abovementioned decisions, the Appellate Bench of the High Court had
held that the expression "use of a motor vehicle" in Section 92-A
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covers accidents which occur both when the vehicle is in motion and
when it is stationary. With reference to the facts of the present case
the learned Judges have observed that the tanker in question while
proceeding along National Highway No. 4 (i.e. while in use) after
colliding with a motor lorry was lying on the side and that it cannot
be claimed that after the collision the use of the tanker had ceased
only because it was disabled. We are in agreement with the said
approach of the High Court. In our opinion, the word "use” has a
wider connotation to cover the period when the vehicle is not moving
and is stationary and the use of a vehicle does not cease on account of
the vehicle having been rendered immobile on account of a
breakdown or mechanical defect or accident. In the circumstances, it
cannot be said that the petrol tanker was not in the use at the time
when it was lying on its side after the collision with the truck.”
XXX XXX XXX

“35. This would show that as compared to the expression "caused
by", the expression "arising out of" has a wider connotation. The
expression "caused by" was used in Sections 95(1)(b)(i) and (ii) and
96(2)(b)(ii) of the Act. In Section 92-A, Parliament, however, chose to
use the expression "arising out of"' which indicates that for the
purpose of awarding compensation under Section 92-A, the causal
relationship between the use of the motor vehicle and the accident
resulting in _death or permanent disablement is not required to be
direct and proximate and it can be less immediate. This would imply
that accident should be connected with the use of the motor vehicle
but the said connection need not be direct and immediate. This
construction of the expression "arising out of the use of a motor
vehicle" in_Section 92-A enlarges the field of protection made
available to the victims of an accident and is in consonance with the
beneficial object underlying the enactment.

36. Was the accident involving explosion and fire in the petrol tanker
connected with the use of tanker as a motor vehicle' In our view, in the
facts and circumstances of the present case, this question must be
answered in the affirmative. The High Court has found that the tanker
in question was carrying petrol which is a highly combustible and
volatile material and after the collision with the other motor vehicle
the tanker had fallen on one of its sides on sloping ground resulting in
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escape of highly inflammable petrol and that there was grave risk of
explosion and fire from the petrol coming out of the tanker. In the
light of the aforesaid circumstances the learned Judges of the High
Court have rightly concluded that the collision between the tanker and
the other vehicle which had occurred earlier and the escape of petrol
from the tanker which ultimately resulted in the explosion and fire
were not unconnected but related events and merely because there
was interval of about four to four and half hours between the said
collision and the explosion and fire in the tanker, it cannot be
necessarily inferred that there was no causal relation between
explosion and fire. In the circumstances, it must be held that the
explosion and fire resulting in the injuries which led to the death of
Deepak Uttam More was due to an accident arising out of the use of
the motor vehicle viz. the petrol tanker No. MKL 7461.”

(Emphasis supplied)

7. In Rita Devi v. New India Assurance Co. Ltd., 2000 ACJ 801 (SC),
the deceased was employed to drive an auto rickshaw for ferrying
passengers on hire. On the fateful day, the auto rickshaw was parked in the
rickshaw stand at Dimapur when some' unknown passengers engaged the
deceased for journey. As to what happened on that day is not known. It was
only on the next day that the police was able to recover the body of the
deceased but the auto rickshaw in question was never traced out. The owner
of the auto rickshaw claimed compensation from the insurance company for
the loss of auto rickshaw. The heirs of the deceased claimed compensation
for the death of the driver on the ground that the death occurred on account
of accident arising out of use of the motor vehicle. The Supreme Court held
that the heirs of the deceased would be entitled to compensation. The
question as to whether the case of murder would be covered was also gone

into. Paras 9 and 10 are relevant and are quoted below:-
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“9. A conjoint reading of the above two Sub- clauses of Section 163A
shows that a victim or his heirs are entitled to claim from the
owner/Insurance Company a compensation for death or permanent
disablement suffered due to accident arising out of use of the motor
vehicle (emphasis supplied), without having to prove wrongful act or
neglect or default of any one. Thus it is clear, if it is established by the
claimants that the death or disablement was caused due to an accident
arising out of the use of motor vehicle then they will be entitled for
payment of compensation. In the present case, the contention of the
Insurance Company which was accepted by the High Court is that the
death of the deceased (Dasarath Singh) was not caused by an accident
arising out of the use of motor vehicle. Therefore, we will have to
examine the actual legal import of the words 'death due to accident
arising out of the use of motor vehicle'.

10. The question, therefore, is can a murder be an accident in any
given case' There is no doubt that 'murder’, as it is understood, in the
common parlance is a felonious act where death is caused with intent
and the perpetrators of that act normally have a motive against the
victim for such killing. But there are also instances where murder can
be by accident on a given set of facts. The differences between a
'murder' which is not an accident and a 'murder' which is an accident,
depends on the proximity of the cause of such murder. In our opinion,
if the dominant intention of the Act of felony is to kill any particular
person then such killings is not an accidental murder but is a murder
simplicitor, while if the cause of murder or act of murder was
originally not intended and the same was caused in furtherance of any
other felonious act then such murder is an accidental murder.”

8. In Samir Chanda v. Managing Director, Assam State Trans,
Corporation, 1998 ACJ 1351 (SC), the Supreme Court upheld the claim for
compensation in respect of injuries suffered by the claimant due to bomb
blast inside the vehicle relying on the decision given in Shivaji Dayanu
Patil's case (supra).

0. In Kaushnuma Begum v. New India Assurance Co. Ltd., 2001 ACJ
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428, the Supreme Court held that the principle of strict liability propounded
in Rylands v. Fletcher, (186-73) AIl ER Rep 1, was applicable in claims for
compensation made in respect of motor accidents. The relevant findings of
the Supreme Court are reproduced hereunder:-

“12. Even if there is no negligence on the part of the driver or owner
of the motor vehicle, but accident happens while the vehicle was in
use, should not the owner be made liable for damages to the person
who suffered on account of such accident’ This question depends upon
how far the Rule in Rylands v. Fletcher (supra) can apply in motor
accident cases. The said Rule is summarised by Blackburn, J, thus:

“The true rule of law is that the person who, for his own
purposes, brings on his land, and collects and keeps there
anything likely to do mischief if it escapes, must keep it at his
peril, and, if he does not do so, he is prima facie answerable for
all the damage which is the natural consequence of its escape.
He can excuse himself by showing that the escape was owing to
the plaintiff's default, or, perhaps, that the escape was the
consequence of vis major, or the act of God; but, as nothing of
this sort exists here, it is unnecessary to inquire what excuse

would be sufficient.”

“19. Like any other common law principle, which is acceptable to our

jurisprudence, the Rule in Rylands v. Fletcher can be followed at least
until any other new principle which excels the former can be evolved,
or until legislation provides differently. Hence, we are disposed to
adopt the Rule in claims for compensation made in respect of motor
accidents.

20. "No Fault Liability" envisaged in Section 140 of the MV Act is
distinguishable from the rule of strict liability. In the former the
compensation amount is fixed and is payable even if any one of the
exceptions to the Rule can be applied. It is a statutory liability created
without which the claimant should not get any amount under that
count. Compensation on account of accident arising from the use of
motor vehicles can be claimed under the common law even without
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the aid of a statute. The provisions of the MV Act permits that
compensation paid under no fault liability' can be deducted from the
final amount awarded by the Tribunal. Therefore, these two are
resting on two different premises. We are, therefore, of the opinion
that even apart from Section 140 of the MV Act, a victim in an
accident which occurred while using a motor vehicle, is entitled to get
compensation from a Tribunal unless any one of the exceptions would
apply. The Tribunal and the High Court have, therefore, gone into
error in divesting the claimants of the compensation payable to them.

10. In National Insurance Co. Ltd. v. Shiv Dutt Sharma, 2004 ACJ
2049, two sets of claims were made in this case; one relating to the accident
in a bus and the other relating to an accident where bullets of terrorists killed
the passengers of a bus. The Jammu and Kashmir High Court held as under:-

“43. On the basis of the judicial pronouncements and the material
which has come on the record, it is concluded:

(i) That a passenger travelling in a bus when he suffers from an injury
on account of bomb explosion or on account of any other activity
including terrorist activity, he would be well within his rights to claim
compensation. This view is spelt out from the decision given by the
Supreme Court of India in Shivaji Dayanu Patil v. Vatschala Uttam
More, 1991 ACJ 777 (SC) and the latter decisions noticed above;

(ii) That even if a person is not actually in the vehicle and is standing
outside and_suffers an injury, even in that case Supreme Court of
India has allowed compensation in Shivaji Dayanu Patil v. Vatschala
Uttam More, 1991 ACJ 777 (SC). Therefore, merely because some of
the victims were taken out of the bus and thereafter shot dead, would
not make any difference;

(iii) That the material which has come on the record justified the
grant of the compensation and the quantum thereof is accordingly
sustained.”

(Emphasis supplied)
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11. InDTC v. Meena Kumari, 111 (2010) ACC 72, a bomb blast in a DTC
bus resulted in the death of the deceased. This Court discussed the law with
respect to the liability of DTC to pay compensation to the legal
representatives of the deceased and held that the accident arose out of the
use of motor vehicle and, therefore, the claimants were entitled to
compensation under Section 163-A of the Motor Vehicles Act, 1988.

12. In United India Insurance Co. Ltd. V. Mosina,
MAC.APP.N0.73/2006 decided on 25" November, 2011, this Court held
that this issue was no more res integra in view of the judgment of the
Supreme Court in Rita Devi (supra). The findings of this Court are as
under:-

“19. That apart even legally also this contention is untenable
and issue is no more res integra. Way back in the year 2000, the
Apex Court had occasioned to discuss the identical issue in Rita
Devi v. New India Assurance Co. Ltd. 2000 ACJ 810 (SC). In
that case the deceased was employed to drive an auto rickshaw
for ferrying passengers on hire.. On the fateful day, the auto
rickshaw was parked in the rickshaw stand at Dimapur when
some unknown passengers engaged.the deceased for journey. As
to what happened on that day is not known. It was only on the
next day that the police was able to recover the body of the
deceased but the auto rickshaw in question was never traced out.
The owner of the auto rickshaw claimed compensation for the
Insurance company for the loss of auto rickshaw. The heirs of
the deceased claimed compensation for the death of the driver on
the ground that the death of the driver on the ground that the
death occurred on account of accident arising out of use of the
motor vehicle. The Apex Court held that the heirs of the deceased
would be entitled to compensation.

20. The Court interpreted the expression ‘‘arising out of the
use of the motor vehicle” in the context of death or permanent
disablement suffered due to the accident arising out of the use of
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the motor vehicle and gave it a very wide interpretation even to
include the situation where a_ “murder” can_be treated as
accident in a given case. Following discussion on this aspect
from the aforesaid judgment is worthy of a quote.

“A conjoint reading of the above two Sub-clauses of
Section 163A shows that a victim or his heirs are
entitled to claim from the owner/Insurance
Company a compensation for death or permanent
disablement suffered due to accident arising out of
use of the motor vehicle (emphasis supplied),
without having to prove wrongful act or neglect or
default of any one. Thus it is clear, if it is
established by the claimants that the death or
disablement was caused due to an accident arising
out of the use of motor vehicle then they will be
entitled for payment of compensation. In the present
case, the contention of the Insurance Company
which was accepted by the High Court is that the
death of the deceased (Dasarath Singh) was not
caused by an accident arising out of the use of
motor vehicle. Therefore, we will have to examine
the actual legal import of the words 'death due to
accident arising out of the use of motor vehicle'.

The question, therefore, is can a murder be an
accident in any given case ? There is no doubt that
'murder', as it is understood, in the common
parlance is a felonious act where death is caused
with intent and the perpetrators of that act normally
have a motive against the victim for such killing.
But. there are also instances where murder can be
by accident on a given set of facts. The differences
between a 'murder’ which is not an accident and a
'murder’ which is an accident, depends on the
proximity of the cause of such murder. In our
opinion, if the dominent intention of the Act of
felony is to kill any particular person then such
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killings is not an accidental murder but is a murder
simplicitor, while if the cause of murder or act of
murder was originally not intended and the same
was caused in furtherance of any other felonious act
then such murder is an accidental murder.

Applying the principles laid down in the above
cases to the facts of he case in hand, we find that the
deceased, a driver of the auto rickshaw, was duty
bound to have accepted the demand of fare paying
passengers to transport them to the place of their
destination. During the course of this duty, if the
passengers had decided to commit an act of felony
of stealing the auto rickshaw and in the course of
achieving the said object of stealing the auto
rickshaw, they had to eliminate the driver of the
auto rickshaw then it cannot but be said that the
death so caused to the driver of the auto rickshaw
was an accidental murder. The stealing of the auto
rickshaw was the object of the felony and the
murder that was caused in the said process of
stealing the auto rickshaw is only incidental to the
act of stealing of the auto rickshaw. Therefore, it
has to be said that on the facts and circumstances of
this case the death of the deceased (Dasarath Singh)
was caused accidentally in the process of
committing the theft of the auto rickshaw.”

While taking this view, the Court again emphasized that having
regard to the fact that it was a beneficial legislation enacted with
a view to confer a benefit of expeditious payment of a limited
amount, same has to be given particular interpretation.

21.  The plain language of Section 163A of the Act disclosed
that the liability can be of the owner of the motor vehicle or the
authorised insurer. Thus, the insurer is also made liable if the
insurance policy is taken. In the present case not only the
vehicle in question was insured the insurance cover/policy
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placed on record further reveals that the premium was also paid
for driver and helper. In these circumstances, the Insurance
Company, cannot shy away from its liability when owner of the
vehicle had taken insurance in respect of driver and helper by
paying premium on that account as well. It is also to be noted
that such a plea was not even taken before the ld. MACT and is
raised for the first time in this Court.”

(Emphasis supplied)

13. In National Insurance Co. Ltd. v. Munesh Devi, 2013 ACJ 919, the
driver of the tanker climbed over the Tanker Lorry to check inside condition
of Tanker and came into contact with electric wire which resulted in his
death. This Court following Shivaji Dayanu Patil (supra), Rita Devi (supra),
Samir Chanda (supra), Kaushnuma Begum (supra), Shiv Dutt Sharma
(supra), Meena Kumari (supra), Mosina (supra) held that the accident arose
out of use of motor vehicle and the claimants are entitled to compensation
under section 163-A of Motor Vehicles Act.

14. Following the aforesaid judgments, it is held that the accident in
question arose out of the use of the insured bus No. DEP 2312 and therefore,
the claimant is entitled to compensation under Section 163-A of the Motor
Vehicles Act. The compensation awarded by the Claims Tribunal under
Section 163-A of Motor Vehicles Act is just, fair and reasonable. However,
the rate of 6% awarded by the Claims Tribunal is on lower side and is,
therefore, enhanced to 9%.

15. MAC.APP. 346/2008 is dismissed. MAC.APP.1072/2016 is allowed
and the rate of interest is enhanced from 6% to 9% per annum.

16. New India Assurance Company Limited had deposited the entire

award amount with the Registrar General of this Court in terms of the order
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dated 29" May, 2008 in MAC.APP.346/2008 out of which 50% amount was
released to the claimant and the balance 50% amount is lying in fixed
deposit.

17. The Registrar General is directed to release the balance 50% award
amount to the claimant within a period of three weeks from today.

18. New India Assurance Company Limited is directed to deposit the
enhanced interest amount in terms of this judgment within a period of four
weeks from today with UCO Bank, Delhi High Court Branch by means of a
cheque drawn in the name of UCO Bank A/c Jaiveer whereupon, UCO
Bank, Delhi High Court Branch shall release the enhanced interest amount
to the claimant.

19. Copy of this judgment be given dasti to counsels for the parties under

signature of Court Master.

JULY 18, 2017 J.R. MIDHA, J.
ak
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