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IN THE HIGH COURT OF DELHI AT NEW DELHI
+ W.P(C) 2194/2017

Reservedon 17" March, 2017
Date of decision: 23™ March, 2017

RINKU KUMAR ..... Petitioner
Through: Mr. G.K. Kaushik & Mr. Sanjeev
Behl, Advocates
Versus
UNION OF INDIA ANDANR Respondents
Through:  Mr. Ripu Daman Bhardwaj, CGSC
4 with Mr. T.P. Singh & Mr. Sahaj Garg, Advocates
for respondent No. |
Mr. Sumeet Pushkarna, Standing Counsel with
Mz Siddhartha Nagpal,Advocates for State
Fleetion Commission withMr. Girish Pandey,
Deputy Secretary

CORAM:
HON'BLE MR. JUSTICE SANJIV KHANNA
HON'BLE MR. JUSTICE CHANDER SHEKHAR

SANJIV KHANNA, J.:
For detailed order see W.P. (C) No. 1291/2017, We the Citizens

through Its Seeretary Vs. Union of India & Ors., pronounced today.
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(SANJIV KHANNA)
JUDGE

{CH&N’D{]\I SHEKHAR)

JUDGE
MARCH 23", 2017/NA

Signatur Verified
Digitaly, Signed
By:AMULYA
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. IN THE HIGH COURY OF DELHI AT NEW DELHI
4 WRIT PET . 17

Reservedon @ 17" L 2017
Date of decigion: 23 2017

WE THE CITIZENS THROUGH ITS SECRETARY..... Petitionet

Through:  Mr. Barun Kumar Sinha, Advieate
ViETSUS

UIMION OF INDIA & URS. ... REspondents
Through: M, Rishabh Sahu & Mr. Sameer
Sharma, Advocates for respondent No. |
Mr. Sanjoy Chose, ASC with Mr. Rishabh Jaitley,
Advocate for respondent Ne.2
Mr. Sumeet Pushkarna, Standing Counsel with
Mr, Siddharthe Nagpal, Advocates for State
Flection Commission with Mr. Girish Pandey,
Dreputy Secretary.
Wi Rakesh Mittal, Adveocate for SDMC
Mr. G.D. Mishra, Advocate for EDMC

W.PIC) 16 17

SOMA RANI] oo PELItIONGT

Theough:  Mr. Rakesh Khanna, Senior Advicate
with Mr. Sunil Nagar, Mr, Vijay Kasana & Ms. S,
Bushra Kazim, Advocates
VEISUS

STATE ELECTION COMMISSION AND ORS ... Respondents
Through:  Mr. Sumeet Pushkama, Standing
Counsel with Mr. Siddhartha Napgpal, Advecates
lor dtate Election Commussion with Mr. Girish
Pandey, Depuly Secratary.
Mr. Sanjoy Ghose, ASC with Mr, Rishabh Jaitley,
Advocare for GNCTD.
Mr. Kavindra Gill, Advocate for respondent No.3
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W.PIC) 1718/2017

cpEASHSONT 0 i Petitioner
Through:  Mr. Puneet Yingh Bindra, Mr.Aslam
Ahmed & Mr. Sumanta Kumar, Advocates

VEISUS

LOL AND ORS ... Respondents
Through:  Mr,  Sumeel Pushkama, Standing
Counsel with Mr. Siddhartha Nagpal, Advocates
sor State Election Commission with Mr. (Girish
Pandey, Deputy Secrefary
Mr. SK. Sethi & Ms, Dolly, Advocates for
respondert Ne 2
M. G.D. Mishra, Advoeate for EDMC

W.P.(C) 167012017

MoNAGARAIAN e Petitioner
Through: Mr A, Maitd & Ms. Radika
(handrashekhar, Advocates

VErius

STATE ELECTION COMMISSION & ORS .. Respondents
Through: Mr. Sumeet Pushkarna, Standing
Counsel with Mr. Siddharthe Nagpal, Advocales
for Stute Blection Commission with Mr. Girsh
Pandey, Deputy Secrétary.
Mr. Sanjoy Ghose, ASC with Mr. Rishabh Jaitley,
advocate for GNCTD

W.P(C} 19062017

RANVIR VATS ... Pelitioner
hepugh:  Mr, Samjeey Kumar, Advocate
VErsus

UUNION OF INDEA ANDORS we Respondents

Through:  Mr, Arun  Kumar, Advocae fior
responder No.l

Mr. G.D. Mishra, Advoeats for EDMC

M, Rakesh Mittal, Advocate [or SDMC

Mr. Sanjoy Ghose, ASC with Mr. Rishabh Jaitley,
Advocate for GNCTD
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W.P(C) 19782017

HINDU-MUSLIM JAN KALYAN SAMITI (REGD)..... Petitioner
Through:  Mr. Alok Shukla. Advocate

VTS
THE COMMISSIONER STATE ELECTION COMMISSION NCT
OF DELHT AND ORS ... RESpondents

Through: Mr. Sumeet Pushkarna, Standing
Counsel with Mr. Siddhartha Nagpal, Advocates
for State Flection Commission with Mr. Girsh

Pandey, Deputy Secretary.
Mr, Uttam Dutt & Mr. Tarun Sharma, Advocates
for respondent Nes.2 & 3,
Ms. Mamisha Gupta, Advocate for respondent
No 4.
Mr. Sanjoy Ghose, ASC with Mr. Rishabh Jaitley,
Advocate for GNCTD
W.PC) 2017/2017

SANJEET SINGH DABAS ... Petitioner
Threugh: Mr  Yudhvir  Singh  Chauhan,
Advocate
VeSS

STATE ELECTION COMMISSION AND ANR ... Respondents
Through: Mr, Sumeet Pushkama, Standing
Counsel with Mr. Siddhartha Nagpal, Advocates
for Swate Election Commission with Mr. Girish
Panidey, Deputy Secretary
Mr. Sumit K. Batra & Mr. Kapil Choudhary,

Advoeates for respondent No.2
w 1 17
HARISH CHANDRA DHUPAR .. Petitioner

Through: Mr. GD. Parashar & Ms. Paml
Singh, Advocates

YVErsus

LUNION OF INDIA & ORS ..... Respondents
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Through:  Mr. Nirvikar Verma, Advocate for
respondent No.l.

Mr. N8, Arora, Advocate for respondent No.2

Mr. GG.D. Mishra Advocate for EDMC

Mr. Rakesh Mittal, Advocate for SDMC

W.PAC) 2184/2017

AJAY JUYAL .. Petitionsr
Through:  Mr. Mukesh Rana Ms. Mansi Baja
Ms. Aarti Bhalla & Ms. Jayashree, Advocates

YiThRLS
STATE ELECTION COMMISSION ( NCT OF DELHI)
..... Respondent

Through:  Mr, Sumeet Pushkama, Standing
Counsel with Mr. Siddhartha Nagpal, Advocates
for Stte Election Commission with Mr. Girish
Pandey, Depuly Secretary

W.PLC) 2189/2017

RAKESH KUMAR i Petitioner
Through:  Mr. Alind  Srivastava, Mr, Stdeep
Dey & Mr. Abhinav Kumar, Adviocates
_ VEFSUS
STATE ELECTION COMMISSION AND QRS Respondents

lhrough:  Mr. Sumeet Pushkame, Standing
Counse] with Mr. Siddhartha Nagpal, Advocates
for State' Election Commission with Mr. Girish
Pandey, Deputy Secretary

Mr. Shatrajit Banerji, Adv. for respondent No.2
Ms. Poonam Kumari, Adv, for respondent Ma 3

W.PC) 2194/2017

RINKUKIMAR: =~ Petitioner

Through:  Mr. G.K, Kaushik & Mr. Sanjecy
Behl, Advocates ;
VETSLS

UINEON OF INDIA AND ANR ... Respondents
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Through:  Mr. Ripu Daman Bhardwaj, CGSC
with Mr. T.P'. Singh & Mr. Sahaj Garg, Advocates
for respondent No. |

Mr. Sumeel Pushkama, Standing Counsel with
Mr. Siddhartha Nagpal, Advocates for State
Election Commission with Mr, Girish Pandev,

Deputy Secretary
W.P.(C) 2299/2017
BHUPENDER SINGH CHAUHAN ... Petitioner
Through:  Mr. R.K, Gupta, Advocate
VErsUs
GOVT OF NCT OF DELHI AND ANR ... Respondents

Through:  Mr. Sumect Pushkarns, Standing
Counsel with Mr. Siddhartha Nagpal, Advocates
for Stwie Election Commission with Mr, Ginsh
Pundey, Deputy Secretary

Mr, Sanjoy Ghose, ASC with Mr. Rishabh Jaitley,

Advocate for GNCTD
W.P 17
MOHI T SINGH ... Petitioner
Through:  Mr. Amit & Mr. Arvind Singh,
Advocates
VErFUs
GOVERNMENT OF DELHI AND ANR e Respondents

Through:  Mr. Sumeet Pushkama, Standing
Counsel with Mr. Siddharihn Nagpal, Advocates
for State Clection Commission with Mr. Girish
Pandey, Depury Secretary

Mr. Ankur Chibber, Advacate.

W.P(C) 2440/2017

HARSH VARDHAN TYAGH v Petitioner
Through  Mr. Siddharth, Advacate.
VErSUS
STATE ELECTION COMMISSION & ORS ... Respondents
Ihrough  Mr. Sumeet Pushkama, Standing
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Counsel with Mr. Siddhartha Nagpal, Advocates
for Siate Eleetion Commission with Mr. Girish
Pandev, Deputy Secretary.

Mr, Sunjay Dewan, Advocate for respondent No.2,
Mr, Suresh Chandra Sati, Central Government
Pleader.

CORAM:
HON'BLE MR. JUSTICE SANJIY KHANNA
HON'BLE MR JUSTICE CHANDER SHEKHAR

SANIJIV KHANNA. .-

Rule DB,

2. In view of the urgency expressed, with the consent of the parties we
have treated WP, (C) No. 1291/2017, We the Citizen Through Secretary
Vv, Union of India & Ors., as the lead cass. The respondent, The Stale
Flection Commmission (SEC, for shorl) has fled reply/counter affidavit in
this writ petition, which was cireulated and fumished o the counsel for the

pelitioners in other writ petitions.

3, Keeping in view the similarity of the issues involved, this commion

judgment would dispose of the aforesaid wril petitions

= Elections to the South Delhi Municipal Corporation (SDMC), Nerth
Delhi  Municipal Cerporation  (NDMC) and Hast Defhi  Municipal
Corperation {ENMC) are to he held in Apnl, 2017,

5 As per Section 3 (6) of the Delht Municipal Corporation Act, 1957
[AcL Tor short), upon completion of sach census after establishment of the
Corporation(s), the number of seats on the hasis of pepulation of the area of

the Corporstion(s) is o be ascertaiped and determined by the Central
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Government by & notification in the Official Guzette. The said section also
stipulates that the number of seats reserved for the members of Scheduled
Custes shall, as nearly as may be bear the same ratic to the total number of
seats as the population of Scheduled Castes bears 1o the total population of
Delhi. The first proviso to the section. however, stipulates that the total
number of seats in the Corporations shall not exceed the figure of 272,

6. Inview of the new census data for 20] I, the aforesaid exercise wag
undertaken by the SEC at the request of the Government of the Nutiona|
Capital Territory of Delhi vide the order of the Lieutenant Governor
NoF7(35)DLB/201S/PT-1/4276-82 dated 18" September, 2015, This
notification had stipulated that (he SEC shall have the power 10 call for
population data as per 201] Census, census maps, census details of
Enumerated Blocks with figures of total population and Scheduled Castes
population for the said purpose from the Director of Census Operations
Delhi, and ke nseistance Tom Geospatial, Delhi and others. The SEC was
W prepare @ drafl delimitation order for all the three Corporations ﬁimwmg
the: number wid extent of wardy in each Corporation, maps of each ward
mdicating clearly boundaries on the North, West, Bast and South of eaeh
ward. It was mundated thit wide publicity, for inviting objections gnd
Suggestions (o the draft delimitation order, be given through press and
medin. Thereafier. the final delimitation order shall be semt to the
Government for dpproval and publieation in the Official Guzette. The

wards upon delimitation, it was preseribed, should be within one Assembly
Constituenoy and o Croga it

Lo To undertake this onerous and  immenge EXRICISE, dervices of
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Geospatial, Delhi for satellite mapping and digitization and gronping of
wards into Enumerated Block groups wete availed. This digitized data,
after recheck, was analyzed to finalize (he ward boundaries. These
boundaries were compared with the boundirics of the Assembly
Constituencies, to ensure that the ward boundaries did not extend to two

Assembly Constituencies.

K. On the basis of data and detsils furnished v Geospatial Delhi and
aller cansultation with the public, Resident Wellare Associations, ete. the
proposed draft delimitation was prepared containing Corpardfion-wise
Lrumerated Blocks data, Corporation-wise localities/colonies and the ward
ups with population figures and data. The detatls with regurd o principles
of delimitation were adumbeated. Copy of this proposed drafl way supplied
o the Members of Parlisment, Members of Legislative Assembly and

Councillors, Consultations/meetings  were  held with the different
stakeholders.

o Consequent Lo the sald deliberations. the first drafi delimitation arder

was pul up on the website, www . sec.defhigovt.nic.in. on o™ September,

016 Simultansousty, advertisements were placed in © newspapers in four

ditterent languages on 10™ September, 20116, mviting the public 1o log -on to

the website and give their comments and ohjections, Drafl order was also

seal 1o the clected representatives for inviting their suggestions and
ahjectiony,

W By 24" September, 2016, more than 700  recommendations

SUgEestions were received, which were exumuned and studied with reference
& the guidelines or principles fixed hy the SEC.
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11, On 24" October, 2016, o meeting was held with the Commissioners
ard Town Plunners of the three Corporations 1o discuss demarcation of
boundaries of the wards, how municipal services would be provided as per
the new delimitation of wards, how to treat un-demarcated areas, like

green-belt ete. Discrepuncies pointed out in the feedback were corrected.

12, After due analysis and deliberation, three delimitation orders with
regard (o cach Municipal Corporation dated 13" January, 2017 were
published by the Liewenant Govemor, under section 3 and 5 of the Act
The uorders recount that the Government had assigned the work of
delimitation of wards in the three Corporations as per the provisions of
different sub-gections of Sections 3 and 5 of the Act 1o the SEC. - As per the
guidetines, all wards had o be demarcated within one Azzembly
Constiluency, In terms of power conferred by the Central Government under
sub=saction (6) of Section 3 and sub-section (2) of Section 5, the Lisulenant
Governor notified 104 wards each in NDMC and SDMC and 64 wards in
EDMC. The said notification had asgigned new ward numbers, new ward
Batnes eic, The area o demarcation of each ward was fixed. Euch ward has

4 population of about 60,000, with variation between FOL000 1o 15,000

PCrSOns,

13, Thereafter, an 3™ Febraary, 2017, the SEC held another meeting with
wiembers of dilferent political parties, officers, et¢. on the question of
reservation of different wards for women and Scheduled Castes. By the
notification dated 6" February, 2017 published in the Delki Crazetle, the
SEC. on the hasis of the 2011 Census, has computed and fixed the reserved
seats for each Corpomtion as under-
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'Name of Populati| S.C. [Perdenta| No.of |No.of

M.C. On  Populatic B¢ |seatsin | Seats

| M a reserved fo

Norli 6254758 1212172 102 oy e o
Sout {62 TR0 RTO0S AT T IO 1

R e ToTSREE T RSA00 | T6.58% o 11

This notification also gives the name of the wards, their population,

dcheduled Castes population, their percentage, and number of seats

teservied,

14.

On the question of reservation of seats/wards, the notification dated

6" February, 2017 had stipulated:-

“AND WHEREAS, now as per the Delimitation Order No.
F.7055)0LB2015/P 11202, 203 & 204 dated, 13/01/2017 which
i based on Census 2011, the number of wards in each Assemibly
Constituency have changed and the Election Commission has
decided t adopt the seat reservation for Scheduled Castes oy the
basis of highes! percentage of Scheduled Castes population in a
waril within the Corporation in a descending order. Thus within
the Corporation the wards with the highest percentage of
Seheduled Castes population will be reserved to the numbers as
specified above. The Analogy adopted is the same as used while

reserving Scheduled Caste sests for assembly constituencies in
Delhi,”

Thus for reseérvation for Scheduled Castes highest percentage of

seheduled Castes in the ward within the Corporation in descending order,
Wty lakcen as the basis. Wards within each Corporation ares with the highest

percentage of Scheduled Castes populution in the descending order were

TEserved.

HELR, FC) Ny J 200207 T ounmaalad srdtery
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15, With regard to reservation for women, both in General seats and the
seats reserved for Scheduled Castes, this notification dated 6" Fehruary,
2017 provides as under:-

“NOW, THEREFORFE, in exercise of the powers as delegated
by Ceniral Government and the Government of Mational Capital
Territory of Delhi as delegated to the Election Commission of the
Wational Capital Territory of Dethi as demiled in the preceding
paras and all other enabling provisiens, [, 5. K. Srivastava,
Election Commissioner, do hereby reserve the Wards in the
above-noled three Corporations for the specified categories as
under:-

(a) For the purpuse of reservation of seats Tor the above-mentioned
catepories, the wards with highest percentage of Scheduled
(“astes, in descending order, in each Corporation have been taken
lo the numbers as required to be reserved. In pursuance of the
provisions of sub-gection (7) of sec.3 of the said Act, seats to be
reserved for women belinging to Scheduled Castes, from among
the seats reserved for the Scheduled Castes should not be less than
one half of the total number of seats reserved for the Scheduled
Castes. Thus 1%, 3%, 5" numbers taken for Scheduled Castes
Women scals and rest for Scheduled Castes seats,

ib) For reservation of Wards for women and General categories. as
per provision of Sub - Section (8) of Section 3 ibid, lists af
remaining wards [after deduction of Wards reserved for S.C. (W)
and 5.0s| in sequence of serial numbers of wards jn each
Corporation has been waken into consideration. In every such list,
every 1", 3rd, 5™ Ward and so on, taken as reserved for *Women'.
as it should met be less than one half of the total number of
remaining seats and every 2™, 4th, 6 Ward and so on, taken as
ieneral” '

Consequent o the procedure adopted for reservation of Wards as
indicated above, the reservation of Wards in sach of the three
Municipal Corporations, for specified calegones in consecutive
serin! order, is detailed in Annesxure I, 11 & T11.
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Annexure |, relating to NDMC reads:-

Morth Delhi M unicipal Corporation

i) Total Wards - 104,

i) seats  reserved e Seheduled Castes, & per the highes
percentage of Stheduled Castes population, in descending order
e o

Ward Mumbers - W4, 43, 35, 56, 47,91, 46, 54 48, 69, 49 7613
te, 37, B3, 4, 92, 82 and 95 = Total - 20 Wards,

liyseats reserved for Scheduled Castes as per chronological list of
weards of the North Delhi Municipal Corporation; -

Ward Numbers - 4, 13, 37, 45. 45, 47, 48, 49, 54, 55 36, 69, 74,
76, 82,83, 91, 92, 94 and 95 = Total 20 Wards.

(v)scheduled Castes (Women) seats: -

Ward Numbers - 4, 37, 46, 48, 54, 36, 74, 82, 91 and 94 = Tatal —

10 Wards. (1", 3™ Sih numbers taken for Scheduled Castes
Women seats and so on’)

(v} Scheduled € agles seats; -
Ward Numbers - 13, 45 47 40 33, 69, 76, 83, 92 und 95 = Total

i el 2 ili . - -
— I Warde, (2™ 4 6 numbers taken for Scheduled Castes
SEAlE and so on),

:ui:lltemuining Scdls: -

Ward Numbers- 1.2 7.8 1017 12, 15161718 19202122 1.
24,2526 272826301 32133343536, ?!'NF'I-H—LEJ?-M:E%.'.?'E 52
33,5758 5980616261 64 GaB6 6768, 717273175 71787980 R1.
ad, 85 hrlH?F_H.-.li';ﬂ“"!“.'“.“?'fﬂ"?':'?:‘.*i!:'.'I'II.', 101, 102, 103 and 104 =

Wards. { Tota) Wards 104 - § reserved 11.:'L"'I'|1l-'-;l'~'- =84 Wards
(Vi) Women seats: -

Ward Numbers - | ¥ 6, 84012 I8, 17 19,21, 7
31,33, 35 38 40,

42, 44 al, 53 38 &), ':'i:l-\. 4. fi i ?l. 73

43, 97. 0y

1. 79,81, 85 87, &9,
11 and 102 = Total — 42 Wards. (1* ird, §°

i _ numbers
AKED 10 I'r"r'l.:-rjll_‘l" Seare _-|_|||J B0 0N :,
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(vili) General seats: -

ward Numbers - 2, 5. 7, 9, 11, 14, 16, 18, 20, 22, 24, 2628, 30,
32,34 36,39 41,

43, 50, 52, §7. 5%, 61, 63, 63, 67, 70, 72, 75, 78, 80 B4, 86, 65,
90, 06, 9%, 100, 102 and 104 = Total — 42 Wards. (2%, 4th, 6"
numbers taken for Genersl seats and so

o),
M Y:-

SC (Women) = 10 seats, SC = 10 seats = Total = 20 wards.
Women = 42, General = 42, Total = 84 Wards

20 Wards reserved for SC (Women) and SCs and 84 Wards
For women & General eategory = Total 104 wards.”

(Similar Annexures were issued for the SDMC and EDMC)

16, The said notifieation, as recorded above, refery W new ward numbers
in the three Corporations, with ward name and whether the said ward would
be reserved for Women, Scheduled Caste, Scheduled Caste {Women) or
would be open to all. Noticeably, women candidates can apply for General
seats and Scheduled Caste (women) candidates can stand for Scheduled
Caste seafs. Scheduled Castes mule and female candidates can also stand

o7 Cromerz] seaty

17, The petitioners have primarily challenged the notification dated 6"
February, 2017, oo the following grounds;-

(1] The entene lor reservation of Scheduled Castes wards on the basis af
highest percentage ol Seheduled Castes population in & ward in descending
order 3 conteary (o the eritertys which was adopted in the elections held in
2007 und 2012 and approved by & single Judge of this Court in Ramesi
futte Vs, The State Election Commission, 144 (2007) DL'T 286 and by a
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Division Bench in Vikes & Ors. Vs, State Election Commission & Ors.,
188 (2012) DLT 390 (DB),

(ii)  The reservation of wards for Scheduled Castes and women fall foul
ind ure contrary to Article 2437 of the Constitution and the fourth proviso
o sub-section (6) lo Section 3, proviso to sub-section (8) to section 3 and
clauge (&), sub-section (2) to Section 5 of the Act. These clauses relate to
totation ol the reserved seats for the Scheduled Castes and women in

dillerent wiarde,

(i1i) The SEC has violated the undertaking and directions recorded in the

judgment in the cuse of Fikas {supra) thal there would be rotation of the
reserved wards,

We have deliberntely not expounded iind claborated on the different

facets and aspects of the contentions raised to avoid prolfixity as these have
beer examined below,

I8, In order to decide the present lis, we would like (o first reproduce
Artcle 2437 of the Constitution and sub-seetions (5), (6) (7) and (%) to

Seetion 3 of the Act and Section 3 (1) and 5 (2) of the Act, which are as
Unider:-

Con Lion i

“2437, Reservation of seats.-(1) Seats shal] be reserved for the
Scheduled Castes and  the Scheduled Tribes in every
Municipality and the number of seats so reserved shall bear, as
nearly 0s may be, the same propartion to the (otal number of
seats 10 be filled by direct election in that Municipality as the
population of the Scheduled Castes in the Municipal area or of
the Scheduled Tribes in the Municipal areu bears {0 the foiz]
population of that area and such seats may he allottad by
rotation to different copstituencies in i Municipality

Wit (L) o L3P BB0) Foaninsciod ki Page 14 of 3




(23 Nat less than ane third of the tota! number of seats reserved
under eluuse ( 1 ) shall be reserved for women helonging to the
Scheduled Castes or, as the case may be, the Seheduled Tribes,

(3)Not less than one third (including the number of seats
reserved fur women belonging to the Scheduled Castes and the
Scheduled Tribes) of the total number of seats to be filled by
direct election in every Munivipality shall be reserved for
wamen and such seals may be allotied by rotation 1o different
constitiencies in-a Municipality,

(4 The offices of Chairpersons in the Municipalities shall be
reserved for the Scheduled Castes, the Scheduled Tribes and

women in such manner as the Legislature of a State may, by
baw, provide,

(3) The reservation of seats under clauses (1 )and(2)and the
reservation of offices of Chairpersons (other than the:
reservation for women) under clause ( 4 ) shall cease to have
ctfest on the expiration ¢f the period specified in article 334

(6) Nething in this Part shall prevent the Legislature of & State
rom muking any provision for reservation of seats i any

Municipality or offices of Chairpersons in the Municipalities in
favour of backward elass of citizens.

XXXX

Delhi Municipal Cq 1957
3. Estabfishment of Corporations

(3) The total number of seats of councilors and the number of
ses reserved for the membery of the Scheduled Castes in each
Corporation, shall, at the time of estublishment of such
Corperation, be s determined by the Governmen by
notification in the Official Gazette,

(6) Upon the completion of each census sfter the establishment
ol'a Corporation the number of seats shall he on the basis of the
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population of the area of the Corporation as ascerfained at ﬂ:ﬂ__tt
census and shall be determined by the Central Government by
notification in the Official Gazetie and the number of seats
ke reserved for the members of the Scheduled Castes shall, as
nearly as may be, bear the same ratio to the total number of
seats s the population of Scheduled Castes bears to the total
population of Delhi:

Provided that the total number of seats in all the Corporations
in Delhi shall in no case be more than (wo hundred and
seventy-two and the number of seats in each Corporation shall

he determined by the Government at the time od establishment
af such Corporations:

Provided further that for the first election te the Corporations to
b held immediately after the commencement of the Delhi
Municipal Corporation {Amendment) Act, 2011, the population
figures of evary such Corporation as published in relation w
11 census shall be deemed to be the population thereol as
uscertained in that census:

Provided also that the seats reserved for the Scheduled Castes
may he allotted by rotation to different wards in such manner as
the Central Government may, by order published in the Official

Criamelte, direst.

(7) Seats shall be reserved for women bglonging to the
Scheduled Castes. from among the seats reserved for the
Scheduled Castes, the number of such seats being determined
by the Govermment by order published in the Official Gazetie
which shall not be less than one-half of the total number of
sedls reserved for the Scheduled Castes,

(8] Seats shall be reserved for women, the number of such seats
being determined by erder published in the Official Gazette by
the Government which shall not be less than the one-half of

total number of seats other than these reserved for the
Scheduled Casles;
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Provided that such seats reserved for women shall be alloteed
by rotation to different wars in such manner as ti!.-:ﬁmc-rmnﬁﬂ
may, by order published in the Official Gazette, direct in this
behaif

XXXX

5, Delimitation of wards, -

(1) For the purposes of election of councillors, the area of &

corporation shall be divided into single-member wards in such
mannet that the population of each of the wards, shall, so far as
practicable, be the sume throughout the area of the corporation.

{21 The Government shall, by order in the Official Gazette,
determine, —

(&) the number of wards:
(b) the extent of each ward:

(¢} the wards in which seats shall be reserved for the Sehaduled
L asies;

(d) the wards in which seats shall be reserved far women; and

(e} the manner in which seats shall be rotated under subh-sectinn
(&) and (&) of section 1,7

9. Article 2431 of the Constitution provides that in every municipality,

seais would be reserved for Scheduled Castes (and Scheduled Tribes) and
the number of seats so reserved shall be in the same proportion as the
pupulation of the Scheduled Castes (or Scheduled Tribes) in the Municipal
ured.  The extent und propertinnality of reservation is with reference to the
Municipal aren and not the ward in the Municipal drea, The provision does

pot make referénce o the Parliamentary or Assembly Constituency/ies.
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Clause (1) of Article 243T further states that such seats wouold be allocated
by rotation to different constituencies, ie. wards in the Municipality,
Clauses (21 and (3) to Article 243T stipulates reservations for women in the
(General seats and the seats reserved for Scheduled Castes, ete,, which shall
not be less than one-third of the otal number of seats in Genetal and the

reserved category. We are not concerned with the other clauses of Article
243T,

20 Bubesection (5) 1o Section 3 of the Act states that the total mumber of
seats of Councillors and the number of seats reserved for the members of the
Scheduled Castes: in the three Corporations shall be at the time of
cstahlishment of the Corporation{s) determined by the Govermment by
notification in the Official Gazetre. This clause would not be applicable as
we ure not dealing with the position at the time of establishment of the three
Corporations.  Sub-section (6) would be applicable in the present case. The
said sub-section stipulates that on completion of every census afer
estublishment of o Corporation, the number of seats to be reserved for
memmbers of Scheduled Castes shall, as nearly as may be, bear the same ratio
o the total number of seats as the population of Scheduled Castes hears 10
the total population of Delhi, Apain sub-section (6) refers w the towl
population of Delhi and the prepertion and ratio of Scheduled Castes 1o the.
ol populstion. 1L does not mention or refer to the Assembly
Congtiluencies or the wards. First provise stipulates that number of seats or
wards in all the three Corporations shall not exceed 272 and the number of
seals in each Corporation shall be determined by the Governmient at the time
ol establishment of the Corporation, We are not concerned with the second
und third provises in the present case, though we may notice that the third
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provise states that for the lirst clection to be held of the Corporation afier
commencement of Delhi Municipal Corporation (Amendment) Act, 2011,
flie population figures in the 2001 Censtig shall be the besis. The fourth
proviso stipulates that the seals reserved for Scheduled Castes may be
alletted by rotation to different wards in such manner as the Central
Clavernment may, by order published in the Official Gazetie, direct, This
proviso thus states that that seatsiwards reserved for Scheduled Castes may
ki potated, and, in the manner as is determined by the Central Government
by am grder to be published in the (}Ficial Gazette. Sub-sections (7)and (&)
celite to reservation of women in Scheduled Caste seats and General seats,
which shatl not ke less than one-half of the total number of seats reserved
far Sehediled Castes and the General candidates, respectively. The seats so
seserved will be determined by the Govemment by an order published in the
Officinl Gazette. Proviso to sub-section (8] states that the seats reserved for
wamien shall be allotied by rotation to different wards in such manner as the
Government may stage, by order published in the Official Gazetle.

2

1. Section § of the Act states that for the purpose of Councillors, the
area of Corporation will be divided in single-member wards in such manner
that the population of each ward as [ar as practicable should be the same
tiiroughout the irea of that Corporation. This ensures that every Councillor
elected from  particular ward in the Corporation is the representative of and
s elected by equal number of persons or population. Therefore,
demurcation exercise whenever undertaken. which i required and mandated
Lder sub-gection (6] to Section 3 on completion of each census, should
esure that each ward consists of equal mumber of people/population, In
ather words, on delimitation being undertaken, the area and size of the ward
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can undergo a change. Dependant on inerease or decrease in the size of the
pepilation in the carlier ward/wards, area of the ward need not be the same
after the delimitation, Sub-section (2) o Section 3 is of some importance
and states that the delimitation exercise shall determine number of wirds,
areq of wards: the wards in which scats shall be reserved for the Scheduled
Cagtis wards in which seats shall be reserved for women and; the manmner
i1 wiiich seats will be rotated under sub-sections (6) and (8) of Section 3.
This every time delimitation in undertaken. the wards, their size and
awnler, and the wurds reserved for Scheduled Castes and women heve 1o be
specified and indicated.

37 The Mct therefore, provides for three kinds of reservations.
Reservation for Scheduled Castes; reservation for women i the General
category, which cannot be less than 50% of the lotal seats for Generl
calegory and reservation of seats for women in Scheduled Castes category
which cannol be less than 50% of the seats reserved for Scheduled Castes,

23, In the present cases, there is no dispute or challenge as 10 the
percentape of seats which have to be reserved for Scheduled Castes in the
three Corporations. 1t is undisputed that 20, 15 and 11 seats out of 104, 104
anil 64 seats have to be reserved for Scheduled Castes in NDMC, SDMC
and EDMC, respectively. The dispute and the issue raised is pertaining 10
which ward should be declared as reserved for Scheduled Castes and for

WOILTIE,
Reservation of Wards fi

14 We would first take up the issue with regard Lo reservation of wards

for Scheduled Castes, As noticad abiove, the notification dated 6" Febraary,
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017, reserves wards based upon the highest percentage of Scheduled
Castes population in the wards in the descending order in each of the three

Uorporutions,

35 [fwe examine the said basis or precept for reservation, it is per se and
ex facie reasonable and fair. In fact, it would be in consonance with the
principles of reservation applicable 1o the Assembly Constituency in terms
of Section 3% of the Government of Mational Capital Territory of Delhi Act,
1691, The said Section states that reservation of Assembly Constituencies
for Scheduled Castes shall be on the basis of the Scheduled Castes’
population in n particular constituency. In other words, Assembly
Constiuencies with the highest Scheduled Caste population would be given
nreference [or reservation over those with lower proportion, The contention
of the petitioner, however. is that this principle or precept is different from
the principle or precept which was adepted for reservation of Scheduled
(Cnete wards in the 2007 and 2012 notifications. In the 2007 notification, the
criteria adopted was with reference to the highest number of Scheduled
Castes population in the Assembly Constituency in the descending order
with o [urther stipulation that two wards in each  Assembly
Constitueney/segments would be reserved for Scheduled Castes, In the
2012 notification, the reservation wis again based upen ratio of the
Seheduled Castes population in caoh Aggsembly Constituency in descending
ardet, subject 1o reservation of only one ward with highest Schaduled Caste
population in cach Assembly segmeant.

26. It may be mteresting 1o note that the precept or criteria adopted by the

2007 and 2012 netificanons was challenged in this Court primarily on the
erourd thal the ratio of the Scheduled Castes population in the Assembly
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segments wis not sational and @ reasonable basis as election of the
Councitlors was ward-wise. Assembly Segments or Constituencies were
cot Televant for election from the wards to the Cerporations. Another
contention raised was regarding rotation of the reserved seats for it was
alleged that the 2012 notification had fatled to give fiull and fair recognition
1o rotation of seats as requited by Aricle 243T of the Constitution and the
{ourth proviso to sub-section (&) to Section 3 and proviso to sub-section (¥)
w section 3 of the Act,

77, The writ pesitions challenging the 2007 and 2012 notifications were
dismissed tor several reasons, but primarily on the ground that it was ot for
(he Court or the petitioners therein 1o fix a parameter or criteria to- decide
which ward should be reserved for Scheduled Castes or women, The
contention that the reservation based upon the percentage of Scheduled
Castes population in the Assembly Segment or Constituency was irrational
and {llogical was rejecied for reasons sel out in the two judgments, The said
judgments, however, do not hold that the ratio of the population in
Assembly Segments or Constituency would be the right or the anly method
ar grileria to determine or decide which ward should be reserved for
Scheduled Castes. This is not the ratio of the said decisions as was
contended by the petitioners. ‘The principle or percept to be applied for
delermining which ward/seat should be réserved is for the Govemment to
decide, Courts do not test the wisdom of the authorities or appropriatencss
of the eriterin adupred while exercising the limited power of judicial review
in such matters. Comparative merit of the options available cannot be made
the gubject matter of judicial review. The precept or the principle applied m
the notification can be challenged on the grounds and reasons as were
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cnuncited and setlled in Hem Raj Arpa and Ors, Vs, Election
Cammission, Defhi & Ors. 1955 (32) DRI 231, which had dealt with the
1403/1994 natification and had upheld the same, recording the following

ralio:-

: *(14) We are of the view that since no malafides on the part of the
respondents have been pleaded or proved in udopting the stated
method of reservation of seats, it is not for this Court 10 go inlo
the minute details of the manner of reservation particularly when
the Court is neither conceived with any satutory formula which
had 1o he applied to test the correctness of the method adopted nor
any precise fool proof mathematical formula can be spelt out for
the said purpuse. The method adopted for reservation of wards
cannot be struck down merely because another method would be
more fairer, scientific or logical, The court should interfers only if
the impugned action is patently arbitrary, unconseiously unfair,
distriminatory or malufide, which as already noted is neither
pleaded nor proved. In that view of the matter we do not find any
ground o interfere. There is no merit in the petition and the same
15 accordmply dismissed, No costs.”

28, This principle was reiterated by o single Judge in the case of
Ramesh Dutta (supra) o the following words:-

“1%. Accordingly, 1 hold that these writ petitions are
muintainable. I also hold that there 15 ne statutory requirement

: for disclosing the manner of allotment of seats reserved for the
Seheduled Castes or women in the notifications issaed under
Seetion $(2) of The DMC Act. However, such @ manner must
be discermble from the records of thé Central Government
(including its delegates). The manner must be reasonable and
not arbitrary or diseriminatory or mala fide. The manner
indicated in the present case of identifving seats reserved for
scheduled castes based on the twin criteria of ranking seats in
decreasing propertion of population and limiting them to not
more than two per assembly seements cannot be interfered with
a3 il i neither arhitrary nor discrimingatory ror malafide. Even
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tie criterion of allotting every third seat from the list of wards
arranged as per the serial numbers of the wards for women
cannot be  questioned. However, a4 incicated nbnw?, the
impugned notification of 17022007 has gone wrong mn not
uniformly applving these eriteria. The same s, therefore, set
gside.”

2 Similarly, in Vikas (supra), a Division Bench of this Court had held
thiut the SEC had carded out a considered exercise, which by no streteh of
imagination can be said o be imational or arbitrary. The methodology
adopted cannol be struck down. When the methodology adopted by the
SEC cannot be faulted, there would be no merit in the challenge. 11 was

pertinently observed:-

“37. I 15 our view that the SEC has carried out a considered
exercise which by no streteh of imagination can be said to be
irrational or arbitrary so that it would fall foul of Ramesh
Dugta's case (supra) It has already been explained that the
methodolegy adopted in Ramesh Dutta's case (supra) for the
elections in the year 2007 alone was not to be implemented for

all fulure clections and that the exercise then carried out was
rational and reasonable though there may have been flaws in

the implementation aspeet. The SEC was, thus, within its right
to adopt a moedified formula.”

0. We would now deal with the contention of the petitionsrs that the

SEC hag violated the principle of rotation of Scheduled Castes seats ss-
sripufated by the [ourth prwiso 1o sub-section (6] 0 Section 3 of the Act
and Article 2347 of the Constitution. The petitioners submit that in five
Assembly Constituencies/Segments in the three Corporations, three or more
warils are reserved for the Scheduled Castes as per the 6 February, 2017

notification.  Our atention was specifically drawn to the Assembly

Comstituency Sulanpur Majra, which has Scheduled Castes population of
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44 36% mnd all four wards in the said Assembly Constituency have been
reserved. 10 was highlighted that in Sultanpur Majra Assembly Constituency
there is not even a single ward in which & General candidate can contest the
Municipal elections, Thus, no one from 55.64% of the total population in
this Congtituency can stand for election in any of the wards. Another chart
fled before us indicates that as per the 6 February, 2017 notification, 20
seats/wards reserved for Scheduled Castes in NDMC would fall in 14
Assembly Constituencies, 15 reserved seats/wards for Scheduled Castes in
SOMC would fall in 10 Assembly Constituencies and 11 seats reserved for
Scheduled Castes m EDMC would fall in 3 Assembly Constituencies: In
other words, 46 seats'wards reserved for Scheduled Castes under the three
Corporations would fall in 29 Assembly Constituencies: Reference was
made to the 2012 notification, wherein 46 reserved seats for Scheduled

Castes were fnlling in 46 different Assembly Constituencies.

-

3L We do not find any merit in'the said contentions, The core of the
contention raised by the pefitioners is with reference to the Assembly
Constituency or Segments, We are not dealing with elections to the Delhi
Legislative Assembly and, therefore, if the SEC has not adopted and applied
und taken the Assembly Constituency/Segments as the basis, they cannot be
funlted. The fact that m the 2007 and 2012 nolifications, percentage of
population in Assembly Segments and reservation based upon uﬁe. or two
wards i Assembly Segments was followed cannot be a justification or
arovnd to strike down the 6" February, 2017 notification. In fact, it has
heen urged and argued with merit that the " February, 2017 notification is
ur improvement and refinement over the 2007 and 2012 notfications. Each

ward 15 @ distinct and a8 separate ares from which a Councillor is: elected.
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‘[is is the udit with which we are concerned, Population in the ward and
the percentage of the Scheduled Castes population in the ward is a betier
and more satisfactory method to determine which of the wards should be
reserved. Reservation based upon the population of Scheduled Castes in the
Assembly Segment may have been upheld in the litgations in 2007 and
21112, but this does not mean that there could net be any third or & better
method of resetvation. There is no embargo or bar in Article 243T or the
Acl which prohibits ot bars the authorities from engaging themselves and
undertmking an  exercise o Jmprove and betler upon the earlier
principle/eriteria. We can and would appreciate every atiempt 10 evalve and

inprove the reservation criteria,

35 The SEC has given good and valid reasons as 1o why they have now
adopted the principle of Scheduled Caste papulation in the wards in
descending order to reserve the wards for Scheduled Castes candidates and
ot fallow the earlier criteria of the Schedule Caste population in the
Assembly Constituency, In the 2007 H.I'!.li 2012 elections, there were four (4]
wards in each of the 69 Assembly Constituencies/Segments. Thus, the
qumber of wards in cach Assembly Constituency was identical Le, four (4.
Population of each ward was 40,000. This 18 hot the position after the
delimitation arder dated 17" January, 2017. The numibers of wards in gach
Assembly Constituency vary between 3 to 7 and are not uniformly four (4)
- umber. Fach ward today has a population of approximately B0,000.
Earlier the population of each ward was about 40,000, The area of each
carlier ward had to be re-drawn and increased or decreased. for growth of
population in the old wards was not uniform and was different.  This

exercise was undertaken based upon the 2011 Census und with the help and
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assistance  of data, satellite maps efc. provided by Geospatial, Delhi.
I herefore, the ward arca in 90% of the wards has undergone o change.
Further, the serial number given to the wards has also changed. New
numbers have been given, as per the criteria noted below. This aspect would
be of significance when we examine the question of rotation of wards for
reservation for Scheduled Castes or women.

a3, Coming to mandate of rotation, we feel that the said principle is not
violited by the 6" February, 2017 notification. Whenever a delimitition
exercise is carried out in terms of sub-section (2) 1o Section S, the wards
change and the reserved wards have o be specified. Sub-section 6 1o
section 3 of the Act mandates delimitation exercise after every census. This
delimitation must account for shift and movement of Schedule Caste
population from one ward 1o the other. In the present delimitation exercise,
u new and different crileria was rationally applied to demarcate the wards,
il ulso to identify the reserved wards for the Scheduled Castes, We do nat
think that there is my bar or prohibition in the Act or Article 2437 of the

Constitution on adopting or applying a new method to identify which ward
should be reservad

34 As already held above, there can be alwavs improvement on the
carlier prineiple or precepl, Further, it would be incorrect to hold that there
s e rotation of lhe Scheduled Castes wards or there has been bunching.
The argument of bunching is fallacious for the reason it proceeds as if the
Assembly Constituency is the defining criteris.  This is nol comeet and is
not mandated by the High Court in Ramesh Dutea (supra) or Vikas (supra).
Further. as noticed above, the reserved seats in the three Corporations are
spread over 29 different Assembly Segments. In fact, in the 2007 election,
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the reserved seats for the Scheduled Castes would have been spread and
divided in only 23 Assembly Segments. (In 2007, two seats/wards in each
Assembly Segment with the highest Scheduled Caste population in

descending order were reserved),

35.  Therc is u distinction between Section 5 (2) and sub-sections (6) and
(81 of Section 3 of the Act. Section 3 (2) deals with the notification which is
issued after delimitation exercise is undertaken, On cach occasion when
delimitation ﬂmfﬁ is undertaken, clauses () and (d) to sub-section 2 to
section 5 requireg that reservation of wards for Scheduled Castes and
women should be mude. Clause (&) of sub-gection (2) to Section 3 of the
Act states that al the time of delimitation exercise, the authorities will also
prescribe the method of rotation in future elections (ill another delimitation
exercise is undertaken or otherwise changes-are made. Principle of rotation
would ealy apply after the first election is held post the delimitation order.

36 We would accept the argument that while conducting the delimitation
exercigse and fixing the reserved wards, the authorities should take into
account and consiler the wards or séats which were earlier reserved, tor this
15 the intent behind Article 2437 and sub-gections (6) and (8) of Section 3,
anel Seetion 5 (2) of the Act. The provision requires that there should be
shift or change of the reserved wards and these should not remain static.
I'his aspect hos been duly accounted for and taken into consideration in the
delimitation order dated 6" February, 2017 under Section 5(2) of the Act.

17 In view of the aloresaid discussion, we reject the challenge made by
the petitioners to the notification dated 6" February, 2017, reserving
dillerent wards on the basis of percentage of Scheduled Castes population in
the wards in descending order. This test/eriteria cannot be faulied and struck
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down, 1L isan improvement and refinement on the earlier criterin, which had

tileen Assembly Constituencles/Segments a5 the basis.
Separate Notifications

1% (One of the petitioners had raised the contention that two separalc
notifications cannot be issued under Qeclion § (2) dealing with clauses (a)
and () and then clauses {c) and (d). Tt was urged that the notification dated
13 January, 2017 deals with clauses (a) and (W) of Section 5 (2), whereas
the notification dated 6" February, 2017 deals with clauses (c) and {(d} of
Section 5 {27 of the Act. The contention is only to be noted and rejected.
There {s no such stipulation in sub-section (2) to Section 5 and we would
nat like to infer any such restriction. Section 6 of the ACt EMPOWERS the
Corporation with the previous approval of the Government from time Lo
fime by order in the Official Gazette, to alter or amend any order made

pnder Section 3,

10, Similarly. we would reject the contention based upon the statement
made by the Standing Coungel of the Government of NCT of Delhi as
recorded in fhe judgment in Vikas (supra). The relevant portion of the
judgment 1o which our refierencs was drawn, reads:-.

“31. We had posed & specific query to learned counse! for the SEC
a6 1o whether in future apart from rotation of seats lor women, it
was envisaged that there would also be rotation of seats reserved for
SC category. Learned Standing Counsel for the GNCTD, Mr. Najmi
Waziri. appearing on behalf of the SEC calegorically stated in the
affirmative. We may note al this stage that the plea of the petilioners
that il daza of 2011 Is available, the next election would be held on
this basis of Census of 2011 and, thus, different population ratios i
diffierent Assembly Constituencies/wards may come into play but
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that. it our conshdered View, is 4 different matter....
b 6. 9.9.9.1

18 In the present election we face a prospect of three separale.
Municipa! Corporations. The wards have been divided betwesn the
' three Corporations. Different possibilities were examined as ta how
hast the reservations policy could be implemented keeping in mind
W , the twin principle, 1.6, areas where there is & greater population af
' 5S¢ shold be reserved seatsiwards and cach Assermnbly should not
have more than two reserved wards. It is nobody's case that the
second ohjective has not been schieved, In so far as the first
objective is concerned, there dre Cases where @ particular ward
' having 2 grealer perceniage of SC population would have been
reserved while another ward having more SC population has not
heen reserved but that is on account of 4 changed formula where a
lurger spread of population has been taken into account, ie. the
population of SC in an Assembly segment (0 @rrange the
constituency in a descending order on the basis of the SC
popitation. Such SC ponulstion for an Assemhly segment is in turn
hased ot the totalling of the SC and the total population for each
ward Thus, the ward rémains the unit and it is not as if the
Assembly segment has become & unit, However, in order to achieve
v o greater spread, the methodology under challenge has been
adopted. We may also note another aspect arising from the totation
of seats which will take place not only of the women candidates but
also of the SC candidates as has been assured by the counsel tor the
SEC before us qua the future elections, These would be n
consonance with the 47 proviso to sub-section (6) e Section 3 of
the said Act, Print outs of the shdes annexed 0 the vounter affidavit
giving dilferent options for reservalion seck to conclude fhat thi
first system achieved the twin obiective uf spreading the reserved
sedte throughout the Corporation jurisdiction for SC and women
while on the other hand the second system ensures that only those
wards having highest SC population can he regerved in AC and
specilic Carporation while the third system |eads to bunching of 3C
seals.”

The statements recorded have not been violated. for there is rotation of seat
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a5 thie aren of wirds has undergone a change. Physical demarcation of about
apy wards b been modified or changed. Further, the statement would not
har or prohibit the authorities from undertaking the delimitation exercise in
serms of sib-seetion (6) to Section 3 and Section 5 of the Act. Paragraph 11
of the judgment in the case of Mikas (supra) nouces and acknowledges that
e hext eleetions. due in 2017 would be on the basis of Census of 2011 and
thus different population ratios in wards or assembly comstituency, as the
case may be, would come nto play and this would be a different matter.
paragraph 38 acknowledges and accepts the argument raised by the SEC,
when challenge was made to the 2012 notification on the ground that it had
applicd the formula of Scheduled Caste papulation in the Assembly
Sepment and not the Scheduled Caste population in the ward. In this
context, il was observed that there would be rotation of seats not ealy for
wirnen candidates, but also for the Séheduled Caste candidates in the future
elections, for which assurance was given by the SEC, These paragraphs do
ot take the matter forward and would not help us in deciding the present

controversy in favour of the petitioners.

40,  However, il would he for the authorities 1o consider netifying the
miethiod or manner of rotation of seats in terms of clause (e) to Seetion (2},
when they carry onl s delimitation exercise and issue a notification for
reservations of wards/eeats lor Schieduled Castes ss well as women candidates.,
1 the manper and method ull' rotation is specified, it would possibly prevent
dispules and controversies of this pature and would ensure that there 1
proper rotation of reserved seats, which should be encouraged and is
veguired uader Atticle 2431 as wall as sub-scetions (6] and (#) to Section 3
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ane, Seetion 5 {2) of the Act, 'The method indicated is not final and can he
always modified and chunged, if required, as i permitted and allowed by

Section 6 of the Act.

violation of the Notification dated 18th Mg@ 13,

41 Counsel for Soma Rani in W.P. (C) No. 1632/2017 had submitted that
as per notification duted 18" September, 2015 houndary of 4 ward n 8
Corporation should he carved within the boundary of the relevant Assembly
Constituency and should nol cross i It was submitted that in respect of
eight wards, namely, 30-N Bawmna, 31N Pooth Kalan, 37-N Nilothi, 40-N
Nithati. 51-N Niha! Vihae, 52-§ Mahavir Enclave, 5-E Dallupura and 8-E
Kalyanpuari 1 there is violation as vide de-limitation exercise, the ward
boundaries have crossed into TwWo Assembly Constituencies, We do not find
any merit in the said contention, paragraph 8(v) in the said writ petition
would indicate that Assembly Constitaencies in which the wards were
located Fave changed. The de-limitation aotification does not violate the,
order dated 18" September, 2015 that the boundary of the ward in the
Corporation should be within the boundary of one legislative constituency .
Ares of each ward a4 demarcated in the de-limitation exercise does nol all
within the tiwo Assembly Constiluencies, The netification dated 18"
September, 20115 had not stipulated or stated that the area of the wards
caanol be shified or made part of an area under another Assembly
Constituency. 1 is accepled that the petitioner Soma Rani did ot file any
objection when the draft de-limitation  list was published inviting
suggestions and vhigctions from the public oo o September, 2016. As
noted above, almost 700 objections/suggestions were received and were

taken it consideration before the final de-limitation order dated 13"
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January, 2017 was published. We should not permit the petitioner- Sema
Runi- to raise ohjections of this nature as she had failed to respond or make
any suggestion when the de-limitalion exercise was in progress and

apporiunity was given to the public 1o raise ohjections.

RESERVATION FOR WOMEN

42 Not less thun 0% seals in poth General and those reserved for
Geheduled Castes have to be reserved for women. As per the proviso W
sub-section (8) o Seclion 3, General seats eserved for women should be
rotated in different wards in a manner as the Government, by an ordeér

puhlished in the Official Gazette, may decide,

43 Grievance of some of the petitioners is that the seats/wards in the
General and Scheduled Castes category, which were earlier reserved for
women in 2007 mnd 2012, should have been rotated and not reserved for
women candidates.  In other words, the wards/seats earlier reserved for
women should have been specifically made open to all candidates: In
particular, our attention was drawn to tne 27" January, 2012 notification in
respect of reservation of seats for women te pomt oul that in this election
seats ot Serial Nos, 1. 3. § and s0 on (odd) were reserved for women in the
Geheduled Castes category and seat Nos. 2, 4, 6 and so on (even) were
reserved for Scheduled Castes. Similarly, in the General list, every first,
thied and fifth (odd) were reservad for women and every second, fourth and
sixth feven) ward was tnken as Cieneral wards. The said odd/even table has
heen followed in the notification dated A" February, 2017 as the first, third
and fifih number in Scheduled Caste reserved wards are reserved as
Geheduled Caste women's seats and every first, third and fifth ward in

Ceneral/Open category are reserved for women.
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44 We do not find any mert i the said contention for several reasuns.
As per the Aet, not less than 50% of the wards have to be reserved for
women it hoth General and Scheduled Caste categories. Accordingly 45
wards. out of B2 General wards, have been reserved for women in SDMC,
37 out of 53 General wards have been reserved for women in EDMC, and
47 out of 84 General wards have been reserved for Women in NDMC.
Sinilarly, out of 20 seats reserved for the Scheduled Castes in NDMC, 10
gt have been rescrved for SC women, gut of 15 reserved seals for the
toheduled Castes in SDMC. 8 have been reserved for SC women and out of
11 reserved seats for the Scheduled Castes in EDMC., & have been reserved
far SC women. The contention of the petitionet relying upon mere serial
quriher and then referring to the notification dated 27" January, 2012 and
6" Fehruary, 2017 overlooks the fuet tht the ward numbers have undergone
i change. The ward numbers, which were allocated and to which reference
s made in the notification dated 77 Januery, 2012 are not in the same
geriatim in the notification dated 6™ February, 2017. The new ward numbers
Huve bigen given on the basis of satellite imaging and demarcalion sxercise
uiidertiken by the SEC with the 2011 Census daty and help and assigtance
ol Gregspatial, Delhi. There 15 one ward for 60,000 persons. Earlier zach
ward was for 40,000 persons. Delimitation has resulted in change of actual
physical boundaries in 90% of the wards, compared to the wards in the
clection held in 2012, Further, the number of wards in each constituency
ligs undergone a change in 50% of the Assembly Constituencies. Barlier
there were four in cach Conatituency. Now the number of wards varcs

hatwesn 3 to 7. New ward numbers have been awarded with reference 1o
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nuinber of wards in each Assembly {Constilueney by giving numbers in
ceriutiny in the clock-wise direction. This pattern has been unitormly
followed. The petitioners could not controvert or challenge the aforestated

factun! facers.

45 In the afisresaid light, it 1s apparent 1o us that mere reference to even
o odd numbers in the General category and the Scheduled Castes category
for reservation of women does aol mitigate againgt rolation, for the ward
qumbers themselves have undergone a change and are not identical (o the
3012 notification. Thie SEC has also justified and given the reason why they
hitve taleen odd number for reservation of women, Not less than 50% of the

weards have Lo bie resérved for women in the two caléanrics.

46 Counsel appearing for the petitioner Ramvir Vats in Wnit Petition (L)
No. 19062017 had submitted that total of 114 wards in the General
category ‘were reserved i the 2012 and 2017 elections in the three
Corporations. There is rotation or change in wards reserved for women in
Cieneral category in 3 wards, whereas there is no change or Totation in 63
wards, Tn 2007 clections 33% seats were reserved for women. 34 General

wards reserved in 2007 have continued to remain reserved for women in

2017 elections.

V7. The aforesaid data would show that there has been rotation of seats
reserved [or women in the General caregory though all seats/wards reserved
iy the last election for women in the General calegory, if we go by the
nimes of wards, have not been de-reserved or made open to-all, However,
this would aot, i our opinion, he good and sutficient reason to guash the
notification dated 6" Februaey, 2017,  Firstly, the ward areas have

undergone 2 ¢hange and mere reference 1o the ward names would be
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decentive, when we decide the question of rotation of wards reserved for
women. The arpument loses much of its foroe -as the ares of 90% of the
wards has undergone a change. De-limitation exercise was carried out with
lwin-fold criteria and objective. Each ward should have a population of
ghout 60000 and the ward should be located within one Assembly
Constitueney und not overlap, When the said intricate and tricky exercise
was undertaken, there were number of options available 10 the SEC w
demurcate wards which would be reserved for women. Fach eption-had
positive ‘and negative facets. The selection of the option was after an
slaborate exercise with discussion and consultation with the stakeholders,
¢, politicil parties, members of the public etc., who were asked for their

LiggesLions,

48, 1t may be true that in some cases like Dabri Ward No, 3045, there 15 no
chatge in the ward limits/area and the ward was also earlier reserved for
weirien in the 2012 elections as is the case set up by Harsh Vardhan Tyagi
i Wil Petition (C) No. 24402017, The reason 15 that a new criteria or
ciled For reservation has been followed vide nofification dated 6
February, 2017, When the new method was applied, it is possible that some
wirds, which were earlicr reserved and had not undergone a change It
area/demarcation would remain reserved for women, | his by iself would
mot be @ ground to steike down the notification. The requirgment in law is o
reserve not less than 50% seats for women. [fthis 15 the posihon, then some
wrde which were reserved earlier would conlinue 1o remain reserved even
i1 the second election, The SEC has not followed the criteria of complete
cotation of wards, i.e. the wards which wete earlier reserved for women

hetng de-reserved now and the wards unreserved becoming reserved [for
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women, Thev have followed a dilferent criteria, which we find 1s just, fair
and regsunable. The notification dated 16" February, 2017 cannot be faulted

and rejected on the said test,

49, One can always argue that a better or more appropriate method could
ave been adopted for reservation of wards for women keeping in mind
rotation of seats. Howewver, each method or criteria adopted would have its
wlvantages and drawbacks. Sometimes whal is perceived as a better option
may huve and create difficulties and problems on implementation, These are
complex and difficult matters in which the ‘experts’ have o be given
Jutitude and play in the joints. In the present case, the aforesaid cxereise
was carded out afler wide discussion and consultation with the
representatives of recognised political parties and others,  The political
parlies hove not thought it appropriate to challenge and question the
notification dated 6" February, 2017, Clearly they are satisfied with the
ceservation formula, including the rotation of seats reserved for women. It
will nut be appropeiate and proper to guestion the reservalion notification
and the preeepl o eriteria prescribed, at the behest of handful of persons,
who at best chiim that they have a better or more logical method of
reservation fior women &s it would result in rotation of & higher number ol

sents, 1 could be wrong and fallacious 1o accept the said submission.

s, Thus, we conclude that based upon 2011 Census data and the
responses and suggestions made. a change wus made in the criteria for
dentifying wards which should be reserved for Scheduled Castes. The
citeria applied i that the highest propertion of population in the ward
within the geographicul area of 1#1&%?%&[11 be reserved. This list

of wrds wis made in descending order. To ensure that not less than S
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wirds in the three Corporations are reserved for women in the Scheduled
Castes und Generul categorics, wards at Serial No. 1, 3, 5 and 20 on (odd)
e eserved, The requitement of rotation is nit violated, for the area of
the wirds in 90% of the wards and ward numbers have undergone a change.

The mandate of Section 3(2) of the Act has been followed.

51 1n view of the aforesaid position, we do nol find any merit i the
present wril pelition for we find that the SEC has followed a rational
criterion in the de-limitation exercise in reservation oOf wards for the
Seheduled Caste population as well as for women candidates i hoth
Cieneral wards and wards reserved for Scheduled Castes. The criterion
adopted i3 after wide consultation and discussion with the stakeholders,
ineluding pelitical parties and members of the public. Thert is no violation
af the principle of rotation of seats as stipulated in sub-section (6) and (8) of
Qections 3 4nd sub-section (2) to Section 5 of the At and Article 243T of

the Constitution.

s7  With the aforesaid observations, the writ petitions ate dismissed,

without any order as to cosls,

g
i .H | —
(SANJIV KHANNA)

JUDGE

e TP
(CHANDERSHEKHAR)
w JUPGE
MARCH 2, 2017 NA/ssn
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