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CM Mo 36272017 (exemprion) in CAM{M)1132017
M N AB0S 217 {exemption) in CHMIT462017

Fxermplion allowed, subject i all just exceptions.

CMOM 32017 & CM Nos626.2017
COM 14672017 & CM No.48042017

1. Tresent petilion CM (MM 122007 is filed secking w impugn the
order dated 15112006 and 1012017 whereas CRMIM}1 462007 15 Dled
secking Lo impugn the arder dated 30.1.2017,

¥ Respondent N2 has filed the present petition for grant ol Letter of

Administrution o the Wil dated 1082009 allegadly execured by lale
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smtSsumitra Devi, the mother of the peritioner, respondents Mo.2 and 3. Lhe
petionsr has Nled objections w the petition.

3. O 15112006 the respondent o2 led the evidence of TW-4 Shri
Fam Singh Negi one of e altesting wilnesses w the Will, Prosy counsel Tor
the petitioner, however, sought an adjovrnment stating that the main counsel
Shri Pivosh s busy in connection with his own marridze and that the other
covnsel Shrn Ashun Vachber iz out of station. The tral court noted that the
witness Shr Ram Singh Nepi s suttenng trom cancer and 15 a diabetic
patient. 1L noted that the main counsel [or respondent No2 had bardly
uppeared Lo cross-examinabion. Accordingly, it exwmined PW-4 Shet o
Singh Megi and discharged him. Thereafter the petitionar filed an applhication
lor recall of order dated 15112006, The said grounds wers repeated.
namely, the marrage of Shet Pivash, counsel for the petitioner. which was
seheduled for 9122006, The application was allowed subject o payment of
cosls ol Ka L0000~ with the condition that the respondent will get issned
the summons 1o the wilness e, PWed Shei Ram Singh Negn and that i the
witness does not appear for any reason the evidence shall be taken as read,

4. O 3012007 as PW-4 Shri Bum Singh Megi was not served and the
costs of Ba 100005 lad not been paid the cross-examination of PW-d was
e in closed.

5. Leamed counsel appearing for the petitioner submits thut there has
been no delay oo the part of the petitoner, [le submits that 15112016 was
the lirsl dute onowhich PW-4 Shri Bam Singh Negi had appeared and for
eeasans recarded in the order datad 130012008 he could not be examined by
the petitioner. He submits that the subsequent order dated 1112007 s

anerous on e petitiener g5 e wilness o would oot come on a summaon
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iaued by the pentioner, lhe sad person 13 2 witness of respondent
SoZdpettioner and il should be his responsibility o produce the suid
withess tor his cross-examination. Lle submits that the petitener 13 ready 1o
pay Lhe costs and thal summaens were not served on the witnesses on aceount
of the fact that the address was not complete. The rial court has, be submits,
wrongly closed the nght of the petitiomer {o cross-cxamine the said witness,
e further subomts that though petiioner and respondent So3 are the only
nhjectors to the Will, however, this crucial witness, namely, PWw-4 who is
Lhe enly allesting wilness produced by the petitioner has nol boen eross-
examimned by aryv of the parties,

. lcamed coursel appearing tor respendent o2 submits thar the
pelitoner 15 adoplng dilaory eties and delaving the proceedimes. He
sumits thar tha costs of Bs, 10,000/ had not been pawd when the mateer was
Listed i court on 30012017,

7 There 1= merit in the submission of Jearped counsel appearing for the
petitioner that order dated 1112017 way onerows on the petitioner and it
was tor the respondent Mo l/pentioner betfore the trial court to summon the

witness PW-2 Shr Ram Singh Negis Merely bocause ssummons have been

senlt 1o the witness and were nol served as the sddress was ool complete
cannuol be g ground o deny an opportamily o the pelitionsT 10 cross-cxamine
the said withess, Summoning the witness PW-4 Shei Ham Singh Negi should
b the responsibilily of respondent Mo 2, He s aowilness o respondent Mo.2.
Further he 1s g erucial witness as he 1 the onby attesting withess to the Will
which has been produced by the petilionerrespondent ™02,

g Imthe light of the above, it 15 in the interest of ustice that the zaid

wilness he subjeeted W cross-cxammation by the parties who are oppasing
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the graml of probate petition. Hence, in the interest of justive, the petitionsr
15 granted one last apporunity to eross-cxamine the witness PW-4 Shii Ram
Singh Segl who shall be summoncd by respondent No 2 1o appear in court.
T1 i, however, clarilied that if for seme reason the witness on account of his
old age o illneas finds it difficult to come W the court, any of the parties are
free tooapply to the mial courl B recording ol his cross-examination by (he
petitioner  through o Local  Comendssioner, Ino case such 4 Local
Clommissioner s appointed the costs of the Local Commissioner shall be
puid by the petiticner.,

G, T may nete thar in cowrl the petivoner has paid 1o counsel for
respondent Mo 2 the costs ol B 1 00e- that were imposed by the tnal courl
on 1112017,

10 With the above, the present petilions stand disposed of and the
impugned orders stand modified sccordingly. All pending applications il
iy, wlso stand dispozed of

11.  Dasti, B

JA¥ANT NATH, J
FEBRUARY 07. 2017
Ll
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