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for respondents No.1,3,12,14,18,19, 21 to 25 in L.P.A. No.286 of 
2017. 

MAHESH GROVER, J.  

By this order we propose to dispose of L.P.A. Nos.1248, 1257, 1281,

1322 to 1348, 1411, 1494 to 1496, 1504, 1508 to 1513, 1516, 1520 to 1524, 1527,

1532, 1534, 1536, 1538, 1539, 1542, 1552, 1560, 1589, 1835, 1549, 1851, 1853,

1868, 1871, 1901, 1902, 1948, 2199, 2200, 2213, 2267, 2344, 2348, 2359, 2368,

2422, 2438 of 2016 and L.P.A. Nos.265, 266, 267, 285, 286 and 289 of 2017 and

C.W.P. Nos.17658, 20451, 21903 and 26855 of 2016 and C.W.P. No.14950 of

2017 which arise out of the common judgment of the learned Single Judge and

involve similarity of facts.  Facts are taken from L.P.A. No.1248 of 2016.

An advertisement Annexure P-1 was given out on 23.10.2006 by the

respondent-State  of  Punjab intending to  fill  up 175 posts  of  Physical  Training

Instructors, but by way of Corrigendum dated 8.11.2006, the number of posts went

upto  849.   The  eligibility  condition  prescribed  was  Certificate  in  Physical

Education.  A number of persons applied including those who had Diploma and

Degree in Physical Education, but were excluded from consideration in view of the

insistence on the basic eligibility conditions of Certificate in Physical Education. 

The  interviews  were  conducted  on  14.11.2006  resulting  in

appointment of 589 candidates.  In this way, 260 posts out of total 849 advertised,

remained unfilled leading to another advertisement on 13.8.2007 intending to fill

up the left over 260 posts.  860 persons made the grade in the subsequent attempt

and they were all given appointments on 2.11.2009.

In the meantime, one Manjit Singh as also many others who were

Diploma Holders  or  Graduate  in  Physical  Education,  filed  C.W.P.  No.2868 of

2007 which was disposed of in the following terms :-
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“In view of the above, we consider it just and appropriate to

direct  the  Director,  Public  Instructions  (Schools),  Punjab to

treat the instant writ petition as representation on behalf of the

petitioners.  He shall consider the claim of the petitioners on

the basis of their merit coupled with eligibility and pass a well

reasoned speaking order within three months from the date of

receipt  of  a  certified  copy  of  this  order.   In  case  the

petitioners,  on  such  consideration,  fall  within  the  zone  of

selection, appointment orders  shall be issued to them within

one month thereafter. 

If the rights of any selected candidates are likely to be

prejudiced on consideration of the claim of the petitioners, it

will  be  imperative  for  the  Director,  Public  Instructions

(Schools), Punjab to proceed in accordance with law and pass

an appropriate order after affording an opportunity of hearing

to such effected person.”

The competent authority passed a speaking order negating the claim

of the writ petitioners leading to another C.W.P. No.451 of 2008 wherein the Writ

Court dealing with the matter, thought it appropriate to refer the matter to a Larger

Bench in view of the conflict between the two divergent views expressed by this

Court in separate proceedings.

The vexed question posed before the Full Bench was, “Whether a

candidate  possessing  higher  qualifications  than  the  one  prescribed  in  the

advertisement for the post is eligible for such selection/appointment ?”

In the advertisement, the basic qualification prescribed is extracted

here below :-

“(E) Basic Qualification and Professional Qualifications :
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(1) Senior Secondary School Certificate or Intermediate or its

equivalent ; and

(2)   Certificate in Physical Education (C.P.Ed.) of a duration

of not less than two years or its equivalent.”

The Corrigendum carried a further endorsement which we may also

extract here below :-

“Certificate  in  Physical  Education  Courses  of  one  year

duration  after  Senior  Secondary  School  Certificate  or

Intermediate or its equivalent.  However, this exception shall

not be available in any recruitment after the year 2007 because

the  Education  Institutions  are  duty  bound  as  per  NCTE

Regulation to commence the two year course from 2005.”

After examining the issue, the Full Bench concluded as follows :-

“...  The candidate possessing higher qualification in the same

line cannot be excluded from consideration for selection. It is

a  different  matter  that  he/she  may  not  be  entitled  to  any

additional  weighage for  higher  qualification,  but  cannot  be

denied  consideration  at  par  with  a  candidate  possessing

minimum prescribed qualification. Denying consideration to a

candidate having better and higher qualification in the same

line  and  discipline  would  definitely  result  in  breach  of

Articles 14 and 16 of the Constitution of India.

The reference is answered accordingly.

Let  the  writ  petition  be  placed  before  the  learned

Single Judge for decision on merits.”

Thereafter  the  writ  petition  was  directed  to  be  listed  before  the
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learned Single Judge for decision on merits.

The  learned Single  Judge  decided  the  matter  by  observing  as

follows:-

“In  view  of  the  judgment  of  the  Hon'ble  Full  Bench,  the

petitioners, who are holding qualifications of D.P.Ed./B.P.Ed.

etc.  are  eligible  and  their  candidature  is  required  to  be

considered for selection/appointment.

In view of the above circumstances, these petitions are

disposed of with a direction to the respondents to consider the

candidature of  the  petitioners  for  selection/appointment

treating them eligible for the post.

Let the entire exercise be completed within a period of

two months from the date of certifioedcopy of  this  order is

served upon the competent authority.”

Through various orders in different writ petitions, similar directions

were reiterated and petitions disposed of in the same terms.

What we need to emphasize here is the fact that during the pendency

of these proceedings i.e. the writ petitions before the Full Bench and before the

learned Single Judge, appointments had been made in the year 2006(589) and 2009

(76).  Another aspect which is of utmost consequence in the present case and tilts

the entire fulcrum, to result in an imbalance of law and equity, is that none of these

selected and appointed candidates were impleaded as party-respondents in the writ

petition preferred by those who possessed higher qualifications of Diploma and

Degree and were struggling for their claim for consideration and appointment.

A direct impact of the directions given on 6.1.2011 by the Writ Court

(Single Bench) as extracted above was that the entire merit had to be re-framed

and  as  a  natural  consequence  thereof,  certain  incumbents  who  stood  already

appointed, possibly would have to lose out in the selection.
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In order to comply with the directions of the learned Single Judge, an

advertisement was given out by the State apprising all the stake-holders of the

intended exercise to re-frame and re-cast the entire selection list and upon doing

so, it was discovered that more than 421 incumbents appointed earlier stood to lose

out while many others now stood to gain a foot-hold in the selection list by virtue

of re-consideration.  

These  persons  who were  likely to  be  affected,  were  issued  show

cause notices by the State.

A number of writ petitions came to be filed by those threatened with

such an expulsion.  Some of the incumbents challenged the advertisement dated

22.6.2011 and  the show cause notices.

The Writ Court granted them interim injunctions.  A bunch of writ

petitions whose list is appended with the orders impugned in the present appeals,

were then decided. 

The  learned  Single  Judge  in  the  impugned  order  carved  out  4

categories of affected persons :-

The first category defined by the learned Single Judge was of those

persons who lost  out  their  assignments after  having gained appointment in  the

years 2006 and 2009 and all of them were never heard in any proceedings initiated

by the Diploma and Degree Holders as they were never  impleaded as parties.

The second category identified by the learned Single Judge pertained

to those appointed on the re-drawn merit list constituted of Diploma and Degree

holders resulting in displacement of 421 persons referred to in the first category.

The  third  category  was  of  419  candidates  awaiting  appointment

against unfilled vacancies by proclaiming themselves to be in the line of merit. 

The  fourth  category  wanted  the  entire  selection  process  to  be

scrapped even though they were not the applicants who had approached the Writ

Court seeking nullification of the process altogether. 
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In conclusion,  the learned Single Judge allowed the writ  petitions

qua the first category to quash the show cause notices issued to them and making

the interim orders absolute.  In short, the appointments of the incumbents made in

the year 2006 and 2009 in the very first attempt, were saved.

The second category of 119 candidates who had higher qualifications

of Diploma and Degree, but were not given appointments, were also directed to be

accommodated since more than 400 persons of the same category had been taken

in at the cost of displacement of 422 persons initially appointed in the years 2006

and 2009.

In  this  manner,  the  State  filled  up  1250  posts  as  against  849

advertised originally. 

The third category as mentioned by the learned Single Judge wanting

appointments against the unfilled vacancies and the fourth category wanting the

entire process to be scrapped, were not granted any relief as their petitions were

dismissed.

Before us, the State as also those incumbents having Diploma and

Degree to their credit, left out from the process of employment as also those whose

appointments are threatened, are in appeals.

The State expresses its inability to accommodate any more persons as

they are already in excess of the advertised posts.  We have been given a detailed

Chart of the candidates who have been appointed against different categories. The

said Chart is extracted here below indicating the total posts for various categories

and filled up both in terms of the advertisement prescribing CPED and those given

appointment in view of the decision of the Full Bench in Manjit Singh's case:-
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ANNEXURE-E

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 

Sr.No. Category Posts advertised in 2006 Appointments Apppointments Appointment Total

given to CPED given to CPED given in revised
in 2006. in 2007. merit after Manjit

Singh case. 

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 
Total CPED CPED CPED CPED CPED CPED

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 

Female Male Female Male Female Male

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 

1. General 423 211 212 211 212 00 00 256 679

2. Backward 85 42 43 18 35 24 08 33 118
Class.

3. ESMBC  17 08 09 01 01 01 05 08

4. Ex- 60 30 30 03 30 06 00 02 41
Service-
man.

5. SC 86 43 43 09 14 04 04 42 73
(M&B)

6. SCRO 85 43 42 05 30 04 08 48 95

7. SC ESM 16 08 08 00 02 00 00 07 09
RO

8. SC ESM 17 08 09 00 04 00 00 04
MB

9. Freedom 08 04 04 00 04 02 00 06 12
Fighter

10. Handi- 26 13 13 00 02 00 00 05 07
capped.

11. Freedom 08 04 04 00 04 02 00 06 12
Figher.

12. Handi- 26 13 13 00 02 00 00 05 07
capped.

13. Sports 17 08 09 01 07 07 02 17
General

14. Sports 09 04 05 00 00 01 00 01
SC.

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 

TOTAL 849 422 427 248 341 49 27 399 1064

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 

849 589 76

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 

Those incumbents who are desirous of employment against the left

over  vacancies,  contend  that  the  posts  are  lying  vacant  and  they are  certainly

higher in merit than those already appointed, i.e. those having CPED appointed in
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the year 2006 and 2009.  It is urged with some vehemence that if the merit had to

be re-cast  as  it  had already been done pursuant  to  the directions  given by the

learned  Single  Judge  after  the  decision  of  the  Full  Bench,  there  would  be  no

occasion to keep them out of employment and CPED candidates would certainly

have to make way  for them being higher in merit. 

After hearing the learned counsel for the parties at some  length what

stands out,  is  the fact  that  the advertisement  contained a basic qualification of

Certificate in Physical Education and in the process of recasting merit after the

decision of writ petitions decided on the basis of the Full Bench, the persons who

gained employment in 2006 and 2009 could not have been disturbed as they were

never impleaded as party respondents although the fact of their appointment was

known to the writ petitioners when the issue of their eligibility on the ground of

higher qualifications was agitated before the Court.  One of the writ petitions was

C.W.P. No.2868 of 2007 filed by Manjit Singh while the other petitioners filed the

writ petitions in 2008.  As many as 589 incumbents had already been appointed by

that time and 76 incumbents in 2009 when the matter was being debated before the

Writ  Court  as  also  in  the  Full  Bench  proceedings  which  gave  its  decision  on

5.2.2010.  No  attempt  was  made  by  these  writ  petitioners  to  challenge  the

appointment of these persons even though their only claim was qua their eligibility

and consequent selection. They successfully obtained an interpretation from the

Court  that  per-se  would  have  entitled  them to  consideration  which  indeed  the

learned Single Judge granted, but in our opinion, he erred substantially by ordering

a re-cast ostensibly oblivious of the fact that as many as 679 out of 899 incumbents

already occupied the posts, with no change to their appointments.  

Shockingly, the State also made no endeavour to unravel this fact to

the  Writ  Court  and  rather,  strayed  off  course  to  adopt  the  path  of  sheer

convenience and adhocism giving appointments to more persons than intended in

the advertisement thereby clearly flouting the law and in doing so,  offering an
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excuse of dodging a consequence of directions given by the Writ Court as also the

Contempt  Court  where  proceedings  were  initiated  by  those  who  alleged  non-

compliance of the Writ Court's directions.

This  is thus,  a situation created by the State itself  and now when

confronted with its complexity, have filed some of the present appeals seeking to

save their own skin once again.

The vexed question before us is now to balance the law and equity.

If we see from the angle of the legal perspective, then 421 incumbents who were

appointed pursuant to the selection of 2006, could not have been shown the door

which was the direct consequence of re-casting the merit pursuant to the judgment

of the learned Single Judge and that too, without impleading them as necessary

parties in the writ proceedings. No wonder, all these persons had knocked the door

of the Court  after  re-casting of the merit,  when threatened with ouster and the

courts rightly granted them interim injunction which has now been made absolute

by the learned Single Judge by protecting their appointments altogether.

On  similar  grounds  those  who  gained  appointment,  even  though

under erroneous situation emerging from the judgment of the learned Single Judge

and subsequent re-casting of the merit, their services would need to be protected

considering that these employees have been in employment for sufficiently long

time by now.  Upsetting the cart at this juncture would be a travesty and involve

serious  consequences  of  a  human  tragedy when  these  persons  would  be  well

entrenched in their service and travelled a long way into their lives. 

We,  therefore,  let  the  matter  rest  in  so  far  as  these  appointments

which have been made so far. 

In  L.P.A.  Nos.1322 of  1348 of  2016, the  appellants  are all  those

persons who do not make a grade to the select list unless the arrangement is further

disturbed resulting in displacement of those who are already in employment.  To

understand, we may just briefly touch upon the numerical figures reflecting the
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filling up of posts.  Out of the total cumulative selection made in the years 2006

and 2009, 665 appointments were made.  Subsequent to the re-casting of the merit

list, 518 incumbents would have made the grade displacing 421 persons who were

granted restraint  order  and continued to  perform their  duties.   They fall  in  the

categories  of  those  persons  who  gained  employment  between  2006  and  2009

indicating the subsistence of arrangement for as long as 11 years or 8 years.  Out

of these 518 persons whose names find mention in the re-cast merit, 399 already

stand  appointed  by  the  State  when  confronted  with  further  litigation  under

Contempt etc.,  leaving a deficit  of  119 which have now been mandated to  be

adjusted in terms of the judgment of the learned Single Judge.  The appellants in

the afore-stated appeals do not come even in this category of the re-cast merit and

rather, plead that their cases ought to be treated as higher in merit than the one

who are having Certificate in Physical Education (cases of 421 persons) selected in

the year 2006 whose arrangement we have directed not to be disturbed. 

Repeatedly,  it  has  been  urged  before  us  that  there  are  vacancies

existing and the State should grant them a similar indulgence as the one in favour

of such Diploma and Degree Holders.

We would  not  succumb to  such  a  proposition  even  on  equitable

grounds, for the simple reason that there has been an aberration and  erosion of the

process of law already and accepting the plea would be to become a privy to such

erosion. There would be another reason to decline such a prayer as after a lapse of

11 years, there would be more persons awaiting having acquired eligibility and

desirous of being considered in the event of a selection process being opened once

again.

We have also been informed by the learned counsel for the State that

in  2011,  some  posts  have  been  advertised,  but  the  process  has  still  not  been

finalised.

In  this  situation,  we  direct  that  the  State  should  consider  the
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eligibility of all these incumbents as on 2011. They may also consider a relaxation

of age in so far as these persons are concerned because this is a situation of the

making of the State itself. Rest of the process of selection would be uniformly

applied as per the advertisement.

In L.P.A. No.1411 of 2016, the grievance of the appellant is that

even though he  had  applied  in  the  year  2006,  he  was  not  considered.  This  is

countered by the learned counsel for the State to contend that even though the

appellant was indeed considered, but he did not make the grade.  Learned counsel

for the appellant contends that there was a subsequent advertisement in 2006 for

the left over vacancies.  This advertisement is neither on record, nor was produced

before the learned Single Judge.  Thus, we do not intend to interfere.

All the appeals are disposed of. 

( MAHESH GROVER )
          JUDGE

         (RAJ SHEKHAR ATTRI)
August 25, 2017           JUDGE  
GD   

Whether speaking/reasoned Yes

Whether reportable Yes/No
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