IN THE HIGH COURT OF PUNJAB AND HARYANA

Ravi Kant

AT CHANDIGARH

CWP No.13056 of 2017
Date of Decision: 02.06.2017

---Petitioner

Versus

Managing Director and others ----Respondents

Coram:  Hon'ble Mr. Justice Ajay Kumar Mittal
Hon'ble Mr. Justice Harinder Singh Sidhu

Present: Mr. Kehar Singh Hissowal, Advocate
for the petitioner.
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Ajay Kumar Mittal, J.

The challenge in the instant writ petition filed under Articles

226/227 of the Constitution of India is to set aside the sale notice dated

16.05.2017 (Annexure P-1) issued for the auction of the land of the

petitioner.

2. Section 17 of the Securitization and Reconstruction of Financial

Assets and Enforcement of Security Interest Act, 2002 (in short 'SARFAESI

Act") reads thus:-
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'17. Right to appeal

(1) Any person (including borrower), aggrieved by any
of the measures referred to in sub-section (4) of section
13 taken by the secured creditor or his authorised
officer under this Chapter, may make an application
alongwith such fee, as may be prescribed to the Debts
Recovery Tribunal having jurisdiction in the matter
within forty-five days from the date on which such
measure had been taken:

PROVIDED that different fees may be prescribed for
making the application by the borrower and the person

other than the borrower.



CWP No.13056 of 2017 -2-

Atul Kumar Tripathi
2017.06.03 13:06

| attest to the accuracy and
integrity of this document

Explanation : For the removal of doubts, it is hereby
declared that the communication of the reasons to the
borrower by the secured creditor for not having
accepted his representation or objection or the likely
action of the secured creditor at the stage of
communication of reasons to the borrower shall not
entitle the person (including borrower) to make an
application to the Debts Recovery Tribunal under this
sub-section.

(2) The Debts Recovery Tribunal shall consider whether
any ofthe measures referred to in sub-section (4) of
section 13 taken by the secured creditor for enforcement
of security are in accordance with the provisions of this
Act and the rules made thereunder.

(3) If, the Debts Recovery Tribunal, after examining the
facts and circumstances of the case and evidence
produced by the parties, comes to the conclusion that
any of the measures referred to in sub-section (4) of
section 13, taken by the secured creditor are not in
accordance with the provisions of this Act and the rules
made thereunder, and require restoration of the
management of the business to the borrower or
restoration of possession of the secured assets to the
borrower, it may by order, declare the recourse to any
one or more measures referred to in sub-section (4) of
section 13 taken by the secured creditors as invalid and
restore the possession of the secured assets to the
borrower or restore the management of the business to
the borrower, as the case may be, and pass such order
as it may consider appropriate and necessary in
relation to any of the recourse taken by the secured
creditor under sub-section (4) of section 13.

(4) If, the Debts Recovery Tribunal declares the
recourse taken by a secured creditor under sub-section

(4) of section 13, is in accordance with the provisions of
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this Act and the rules made thereunder, then,
notwithstanding anything contained in any other law
for the time being in force, the secured creditor shall be
entitled to take recourse to one or more of the measures
specified under sub-section (4) of section 13 to recover
his secured debt.
(5) Any application made under sub-section (1) shall be
dealt with by the Debts Recovery Tribunal as
expeditiously as possible and disposed of within sixty
days from the date of such application:
PROVIDED that the Debts Recovery Tribunal may,
from time to time, extend the said period for reasons to
be recorded in writing, so, however, that the total
period of pendency of the application with the Debts
Recovery Tribunal, shall not exceed four months from
the date of making of such application made under sub-
section (1).
(6) If the application is not disposed of by the Debts
Recovery Tribunal within the period of four months as
specified in subsection (5), any part to the application
may make an application, in such form as may be
prescribed, to the Appellate Tribunal for directing the
Debts Recovery Tribunal for expeditious disposal of the
application pending before the Debts Recovery Tribunal
and the Appellate Tribunal may, on such application,
make an order for expeditious disposal of the pending
application by the Debts Recovery Tribunal.
(7) Save as otherwise provided in this Act, the Debts
Recovery Tribunal shall, as far as may be, dispose of
the application in accordance with the provisions of the
Recovery of Debts Due to Banks and Financial

Institutions Act, 1993 and the rules made thereunder.’
3. In such a situation and keeping in view the above, more so

when certain facts are required to be proved, we refrain ourselves from
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entertaining the present petition and relegate the petitioner to avail the

remedy as available under Section 17 of the SARFAESI Act by approaching

the Debts Recovery Tribunal.

4. Dismissed.

02.06.2017
atul

Whether speaking/ reasoned:

Whether Reportable:
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(Ajay Kumar Mittal)
Judge

(Harinder Singh Sidhu)
Judge

Yes/No

Yes/No



