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IN THE HIGH COURT OF PUNJAB AND HARYANA AT
CHANDIGARH

Date of decision: 16.01.2017

RSA No.141 of 1988 (O&M)

Bharpur Singh ...Appellant
Vs.

State of Punjab & others ...Respondents

CORAM: HON'BLE MR. JUSTICE RAJIV NARAIN RAINA

Present: Mr. Puneet Sharma, Advocate, for
Mr. S.K.Sharma, Advocate, for the appellant.

Mr. Anil Sharma, Addl. AG, Punjab.

RAJIV NARAIN RAINA, J. (ORAL)

This is a Constable’s appeal against concurrent findings of fact
recorded by the learned first Appellate Court vide judgment and decree
dated September 28, 1987, reversing the findings recorded by the trial Court.

The appellant was dismissed from service on December 02,
1980 for proven absence of 131 days without leave. The dismissal was
preceded by a full-fledged regular inquiry in which the appellant at the first
instance chose to remain ex parte. However, he replied to the show cause
notice and was heard personally by the disciplinary authority before the
dismissal order was passed. The statutory appeal failed before the D.I.G.
(Patiala Range), Patiala and the further revision was declined by the I.G.
(Police). Absence for such a long period is recognized in rulings as falling
in the gravest acts of misconduct by a policeman, whose duty is to remain
disciplined and obedient while serving in the police force.

Learned counsel for the appellant Mr. Puneet Sharma submits

that the appellant’s case for pension was not considered at the time of
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dismissal and this fault is a fundamental flaw in the impugned order. He
rests his argument on the fact that the period of absence was treated as non-
duty and by that time the dismissal order was passed he had put in 13 years
of service, which was long enough to bring in the fruit of pension had the

issue been considered. He relies on Harjit Singh & another Vs. State of

Punjab & another, (2007) 9 SCC 582 to secure his point.

In Harjit Singh’s case, the Supreme Court dealt with an order
of dismissal of a policeman and found on facts that it would be appropriate if
the quantum of punishment was converted from dismissal to compulsory
retirement to meet the ends of justice since the occurrence was in remote
past. In Harjit Singh’s, the Supreme Court appears to have exercised its
powers under Article 142 to do complete justice in a cause which power this
Court does not possess under Article 226 of the Constitution. In any case, it
is a decision based on facts and does not involve a case of absence of 131
days by a Constable without prior intimation or permission of his superiors.
Thus, the reliance on Harjit Singh’s case is misconceived and consequently

the single Bench ruling of this Court in Satbir Singh Vs. The Director

General of Police, Haryana & others, 2013 (3) SCT 76, relying upon Harjit

Singh’s and other cases is also misplaced. Harjit Singh’s case is a Haryana
matter, where an amendment to Rule 16.2 of the Punjab Police Rules, 1934,
as applicable to Haryana, governs the field. Punjab has not defined the
‘gravest acts of misconduct’ in Punjab Police Rules, 1934 unlike Haryana.
The present is a Punjab matter and, therefore, reliance on a judgment passed
in the case involving State of Haryana would not per se be applicable to the
State of Punjab.

On the other hand, Mr. Anil Sharma learned Addl. AG, Punjab
appearing for the State relies on a decision of the Division Bench of this
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Court in Avtar Singh Constable Vs. State of Punjab & others, 2004 (1) SLR

694:; 2003 (4) SCT 564 and especially Paras.13 & 14 thereof. This is also a

case of unauthorized absence by a policeman and it would be best to
reproduce Paras.13 & 14, which read as follows:

“13. However, the Supreme Court in a latter case titled
State of Punjab v. Bakshish Singh, 1997(3) SCT 401 (SC):
(1997) 6 SCC 381 considered the question of a constable of
the State of Punjab who was absent from duty. While

allowing the appeal of the State, it was held as follows:-
“It is settled legal position that it is for the disciplinary
authority to pass appropriate punishment; the civil
Court cannot substitute its own view to that of the
disciplinary as well as appellate authority on the nature
of the punishment to be imposed upon the delinquent
officer. In view of the finding of the appellate court
that it is a grave misconduct, the appellate Court ought
not to have interfered with the decree of the trial Court.
The High Court dismissed it without application of the
(sic) mind and ignoring the settled legal principle.”
Besides, another Division Bench of this Court of which one
of us (Swatanter Kumar, J.) was a member in the case of Ex-
constable Satnam Singh v. State of Punjab and others,
1997(4) SCT 475 (P&H): 1997(3) Recent Services Judgments

353, which also related to a case of a constable of the Punjab

who was absent without leave, considered the matter in the
context of Rule 16.2 and held that where the inquiry was fair,
in consonance with the Rules and principles of natural justice,
the unauthorised absence of the delinquent for 73 days is
fully established, this would constitute a misconduct of grave
nature.

14.  In the case in hand it is not the case of the petitioner
that there was any violation of the principles of natural justice
or that he was not afforded a full and complete opportunity to
defend himself in the departmental action. The contention is
that the true effect of Rule 16.2 was not considered inasmuch
as the absence from duty of the petitioner was not “gravest act
of misconduct.” This has already noticed in view of Bakshish
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Singh’s case (supra) and Satnam Singh’s case (supra) is
without any basis. The inquiry against the petitioner was held
in a fair manner. No infraction of the rule has been pointed
out which would vitiate the departmental action against the
petitioner. Besides, the petitioner belongs to the Police
Service in which discipline and obedience is of paramount
importance which defines the nature of duties.  The
departmental authorities have taken conscious decisions to
dismiss the petitioner from service and whether a different

view is possible cannot be gone into.”

Besides, Mr. Anil Sharma relies on a decision of the Single

Bench of this Court in State of Punjab Vs. Surjit Singh, 2002 (3) SLR 148:

2001 (4) RSJ 774, wherein the issue arose for determination was that when
the period of absence is treated to be leave would it amount to condoning the
absence, was answered by the learned Single Judge [Adarsh Kumar Goel, J.
as His Lordship then was Hon’ble Member of this Court] holding that the
order treating the period of absence to be leave cannot be taken to be
condoning the absence, but only with a view to maintain correct record. The
Court further held that even absence of express mention of consideration of
the past record and reasons for depriving the employee of pension will not
always vitiate the order nor warrant substitution of lesser punishment such as
compulsory retirement etc. The scope of interference by the Court is limited
only to see that the order of punishment was not passed in denial of
reasonable opportunity, was not without evidence and was not mala fide or
arbitrary. When a charge was fully proved, which was of the gravest kind,

there was no scope for interference; [See - State of U.P. Vs. Ashok Kumar

Singh, (1996) 1 SCC 302: 1996 (2) SCT 139]

Apart from the above, Mr. Anil Sharma cites Maan Singh Vs.

Union of India & others, (2003) 3 SCC 464: 2003 (2) SCT 84. The Supreme

Court in this case dealt with an issue of absence from duty by a policeman.
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The police department had treated the period of absence as leave of the kind
due and without pay and yet the dismissal had followed. The Supreme Court
held that treating the period of absence as a leave of the kind due or without
pay after order of dismissal is only to regularize the period of unauthorized
absence from duty but that does not have the effect of invalidating the
termination itself.

It is well-settled in law that judicial review is not directed
against the decision, but against the decision-making process. I find no error
apparent on the face of record in the impugned order of dismissal and none
whatsoever in the judgment and decree of the first Appellate Court dated

September 28, 1987, and would, therefore, dismiss the appeal.

16.01.2017 [RAJIV NARAIN RAINA]
Vimal JUDGE

Whether speaking/reasoned: Yes
Whether Reportable: No
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