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+10. The crucial expression in sub-section (6) is "a party may 

request the Chief Justice or any person or institution designated 

by him to take the necessary measures" (underlined for 

emphasis). This expression has to read alongwith requirement in 

sub-section (8) that the Chief Justice or the person or an 

institution designated by him in appointing an arbitrator shall 

have "due regard" to the two cumulative conditions relating to 

qualifications and other considerations as are likely to secure the 

appointment of an independent and impartial arbitrator.  

11. A bare reading of the scheme of Section 11 shows that the 

emphasis is on the terms of the agreement being adhered to 

and/or given effect as closely as possible. In other words, the 

Court may ask to do what has not been done. The court must 

first ensure that the remedies provided for are exhausted. It is 

true as contended by Mr. Desai, that it is not mandatory for the 

Chief Justice or any person or institution designated by him to 

appoint the named arbitrator or arbitrators. But at the same time, 

due regard has to be given to the qualifications required by the 

agreement and other considerations.   

12. The expression `due regard' means that proper attention to 

several circumstances have been focussed. The expression 

`necessary' as a general rule can be broadly stated to be those 

things which are reasonably required to be done or legally 

ancillary to the accomplishment of the intended act. Necessary 

measures can be stated to be the reasonable steps required to be 

taken.  

13. In all these cases at hand the High Court does not appear to 

have focussed on the requirement to have due regard to the 

qualifications required by the agreement or other considerations 

necessary to secure the appointment of an independent and 

impartial arbitrator. It needs no reiteration that appointment of 
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the arbitrator or arbitrators named in the arbitration agreement is 

not a must, but while making the appointment the twin 

requirements of sub-section (8) of Section 11 have to be kept in 

view, considered and taken into account. If it is not done, the 

appointment becomes vulnerable. In the circumstances, we set 

aside the appointment made in each case, remit the matters to 

the High Court to make fresh appointments keeping in view the 

parameters indicated above.” 
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