
HONOURABLE Dr. JUSTICE B.SIVA SANKARA RAO 

CIVIL REVISION PETITION Nos.5605 and 5674 of 2017 

 

COMMON ORDER : 

 

Both the mat ters came for common hearing, at  the request  

of both the counsel, since one is for interim maintenance 

dismissal order in impugnment  and the other is for the pending 

disposal of F.C.O.P. the custody guardianship pet it ion for the 

interim stay sought  by the father for the visit ing rights under the 

impugnment . 

2.  From hearing of both sides, the undisputed facts between 

the part ies are that  their relat ionship, earning, aff luent   to take 

care of minor children and both are expressing their endeavour 

to take care of the minor children.  

3.  Impugnment  of the order of the learned Judge, Family 

Court , dated 28.08.2017 in I.A.No.1077 of 2015 in 

F.C.O.P.No.848 of 2015 f iled by the wife against  the husband 

seeking divorce, pending disposal,  she is seeking for interim 

maintenance of the two children, daughter and son, aged about  

11 and 6 years respect ively, that  was dismissed, part icularly, 

from para-6 clause (iv) observat ion of the lower Court , which 

reads as follows: 
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“ iv)  It  may be t rue that  pet it ioner is only meet ing the expenses 

of the minor children regarding their educat ion, tuit ion, food 

and shelter.  Being children of f irst  respondent , minor children 

of pet it ioner will have every right  to claim maintenance under 

sect ion 125 of the Criminal Procedure Code or Hindu Adopt ion 

and Maintenance Act .  But  pet it ioner cannot  invoke sect ion 24 of 

Hindu Marriage Act  to claim maintenance, as she is working as a 

Doctor in a Super Specialty Hospital.”  

In fact , the said observat ion is perse unsustainable and cont rary 

to the set t led law. Pending disposal of the divorce pet it ion f iled 

by either side, not  only the wife but  also the children are 

ent it led for interim maintenance even she is aff luent . When the 

father also aff luent , it  is also the duty of the father to provide 

interim maintenance to the children.  The dismissal of the 

impugned order stat ing that  there is a remedy under Sect ion 125 

Cr.P.C. if  at  all to claim regular maintenance for the children is 

since unsustainable, the same is set  aside, as the pet it ion is 

maintainable. 

4.  With the above observat ion, the mat ter is remit ted back 

to the lower Court , with a direct ion to decide the quantum of 

maintenance and father of the children also liable to pay, 

subj ect  to other merits, within a period of 15 days from the date 

of receipt  of copy of this order. 
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5.  Coming to the order dated 28.08.2017, in part ly allowing 

I.A.No.819 of 2016 pending disposal of  F.C.O.P.No.848 of 2015, 

the father of the children, who is respondent  in F.C.OP. sought  

for interim custody of the minor children under Sect ion 26 of the 

Hindu Marriage Act , the lower Court , af ter hearing, permit ted 

visit ing rights to the father of the children on every Sunday from   

10 a.m. to  5 p.m. and for three hours on their birthdays, 

fest ivals and public holidays and on special occasions as per the 

convenience of the part ies and the father is directed to pick up 

and drop the children with prior int imat ion to the mother of the 

children, in whose custody they are.   

6.  From hearing of both sides, several content ions for and 

against  raised, against  the order saying also unworkable 

including in saying what  are the special occasions and what  is 

meant  by as per the convenience of  the part ies, that  too, when 

both are working and both are having the t ime to spend in the 

public holidays and fest ivals in part icular. Instead of going into 

and modifying the impugned order,  by disposal of the civil 

revision pet it ion with observat ion that  this interim visit ing rights 

order no way prej udice to the rights of the part ies and also no 

way inf luence the lower Court  in f inal disposal of the main 

F.C.O.P. for any ent it lement  of visit ing rights or custody, as the 

case may be, leave about  another remedy of the father 

available under the Guardians and Wards Act , 1980, if  at  all for 
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regular custody, to seek.  Needless to say, even in the impugned 

order grant ing visit ing rights including Sect ion 26 of the Hindu 

Marriage Act , even did not  ment ion the Guardians and Wards 

Act , for enforcement  of the order concerned also, by virtue of 

this order, the provisions of the Guardians and Wards Act  that  

apply.   

7.  Having regard to the above, any dif f iculty in enforcement  

of the impugned order by the either side, the part ies can 

approach the learned Judge, Family Court  for it  and any such 

pet it ion pending with reference to the above, the learned Judge 

shall dispose of the same within 15 days from the date of receipt  

of copy of this order. 

8.  Accordingly,   the C.R.P.No.5674 of 2017 is allowed and 

C.R.P.No.5605 of 2017 is disposed of direct ing the Judge, Family 

Court , Secunderabad, to dispose of F.C.O.P.No.848 of 2015 

within a period of six months from the date of receipt  of copy of 

this order. For the welfare of the children, the lower Court , 

may, at  any stage, alter the f inal order. No order as to costs. 

9.  Miscellaneous pet it ions, if  any pending, shall stand closed. 

 
 

_________________________ 
Dr. B. SIVA SANKARA RAO, J 

Date:30-10-2017 
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