
HON’BLE SRI JUSTICE S.V. BHATT 

 

W.P.No.36982 OF 2017 

ORDER: 

 

 Heard  Mr.Vikram Pooserla  for petitioner, Ms. Vara lakshmi 

Tadepa lly for respondent No.1 and  Mr.S.Niranjan Reddy, lea rned  

senior c ounsel for respondent No.2. 

 

 M/ s Golden Jub ilee Hotels Priva te Limited , Madhapur, 

Hyderabad  is the petitioner.   

 

 The petitioner p rays for Mandamus dec la ring  the ac tion  

of 1st respondent in not c omp lying  with/ fo llowing the guidelines  

issued  by the Reserve Bank of Ind ia  (RBI), in RBI/ 2013-14/ 503 

DBOD.BP.BC.No.97/ 21.04.132/ 2013-14 da ted  26.02.2014 as 

amended vide RBI/ 2016-17/ 299, DBR.B.P.BC.No.67/ 21.04.048/  2016-

17 da ted  05.05.2017 in rela tion to Correc tive Ac tion Plan (CAP) 

taken by the Joint Lenders Forum (JLF) on 27.09.2017 for reviva l of 

stressed  assets of petitioner as a rb itra ry, illega l and  unc onstitutiona l.   

The petitioner p rays for d irec tion to respondent/ Bank of Baroda  to 

forbear from taking c oerc ive ac tion of any na ture aga inst petitioner 

or not to deny to petitioner the benefits of revised  one time 

settlement (OTS) p roposa l. 

 

 The averments, in b rief, a re tha t petitioner is the owner of  

a  five sta r hotel situa ted  a t Madhapur, Ranga  Reddy Distric t.    

The petitioner has ava iled  loan of Rs.688.75 c rores (Rupees six 

hundred  and  eighty eight c rores and  seventy five lakhs only) from 

c onsortium banks.  The 1st respondent is one of the c onsortium 

banks.  The petitioner has bec ome opera tiona l in the month of 
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September, 2013 and  genera ting  an inc ome of 100 c rores per 

annum.  In this bac kground  and  with these deta ils, the petitioner 

sta tes tha t it is devoted  to make payment of insta lments or c lea r  

the c red it fac ilities/ loans ava iled  from the c onsortium banks.  It is 

admitted  tha t due to a  few opera tiona l hurd les the petitioner  

had  experienc ed , the devotion to pay insta lments c ould  not be 

transla ted  into ac tion.  The petitioner a lleges tha t Bank of 

Baroda / respondent No.1 is supposed  to extend  good  amount of 

c oopera tion and  p rovide c omfort to the petitioner, suc h c ourse 

would  enab le the petitioner to smoothly liquida te the c red it fac ilities 

p rovided  by c onsortium banks.  However, respondent No.1 has 

been c onduc ting  its a ffa irs vis-à -vis petitioner in suc h a  way 

a ffec ting  the interest of petitioner and  other c onsortium banks as 

well.  As an illustra tion to this averment, the petitioner a lleges tha t 

the 1st respondent interfered  in the d isputes between the petitioner 

and  the management opera tor/ respondent No.2.   

 

 On 26.08.2016, the 1st respondent issued  notic e under Sec tion 

13(2) of the SARFAESI Ac t, 2002 for re-payment of outstand ing  

loan amount. In terms of guidelines of RBI, the c onsortium banks 

formed  JLF.  The petitioner refers to RBI guidelines vide RBI/ 2013-

14/ 503 DBOD.BP.BC.No.97/ 21.04.132.2013-14 da ted  26.02.2014 on 

framework for Revita lizing  Distressed  Assets in the Ec onomy – 

Guidelines on JLF and  CAP.  The petitioner c ontends tha t the 

c irc ula r da ted  26.02.2014 p rovides for rec tific a tion or restruc turing  of 

deb ts.  It is sta ted  tha t the dec ision agreed  upon by a  minimum of 

75% of c red itors by va lue and  60%  c red itors by number in the JLF 

would  be b ind ing on a ll the lenders as per c irc ula r da ted  
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26.02.2014.  The petitioner refers to amended  c irc ula r vide RBI/ 2016-

17/ 299 DBR.BP.BC.No.67/  21.04.048/ 2016-17 da ted  05.05.2017 on the 

c hange of 75% c red itors by va lue to 60% and  c hange of 60% of 

c red itors by number to 50%.  The petitioner refers to meetings of JLF 

da ted  03.09.2016 and  15.03.2017 and  the outc ome thereof to sta te 

tha t JLF is, in fac t, ac tively delibera ting on ways and  means to turn 

a round  the ac c ount of petitioner and  respondent No.1 need  not 

ac t in haste. 

 

 The a llega tion aga inst the 1st respondent is tha t  

1st respondent d id  not honour the dec isions taken in the JLF 

meetings da ted  03.09.2016 and  15.03.2017 and  timelines for 

imp lementa tion of CAP were delayed  and  fina liza tion of spec ia l 

aud it report or tec hno ec onomic  viab ility report.  On 03.08.2017,  

the petitioner c la ims to have requested  for JLF/ c onsortium meeting  

with high level pa rtic ipa tion from c onsortium banks to take  

forward  the resolution p lans adop ted  by JLF.  On 17.08.2017, the  

1st respondent c a lled  for JLF meeting  and  informed  tha t the  

1st respondent is inc lined  to take c oerc ive ac tion aga inst the 

petitioner c ompany.   Now, the c omp la int aga inst 1st respondent is 

tha t, being the lead  bank, the respondent is frustra ting  the efforts of 

petitioner.  The petitioner aga in on 25.09.2017 and  27.09.2017 

renewed  its request for c onveying the meeting  of JLF to d isc us OTS 

proposa l of the petitioner.  A few averments in this beha lf a re made 

on the feedbac k the petitioner has got from other banks of the 

c onsortium.  I am not referring  to those averments, for they do not 

have bearing  on the issue on hand  or the writ p rayer. 
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 The petitioner fina lly c ontends tha t the c red itors, in the 

meeting  held  on 27.09.2017, approved  the minutes of meeting ,  

but the 1st respondent has not g iven its c onsent to the dec isions 

taken therein.  In view of the b ind ing na ture of guidelines of RBI 

da ted  26.02.2014 and  05.05.2017, the 1st respondent is bound  by the 

dec ision of the c onstituent members of JLF.  The petitioner relies on 

the following dec ision da ted  27.09.2017 of c onsortium of banks, 

signed  by a ll, exc ep t the 1st respondent, and  for b revity the same 

reads thus:  

 After the Lenders discussions, Company officials were called in 

the meeting. 

 Mr.Barman informed Mr.Sharma that the Lenders except Bank of 

Baroda have in principally agreed to take up with their authorities 

for the OTS proposal, if the offer is improved.  Bank of Baroda 

officials would consult with their higher ups at HO and revert back 

with their stand.  However, Shri Barman insisted that the offer 

should be improved.  Mr.Sharma informed that since March 2017, 

the Company has already paid around Rs.33 Cr to the Lenders’ 

and the amount offered by him is the best he can do as the 

Investor may not be ready to give more than that value for the 

asset. 

 After deliberations, the company officials gave revised tentative 

OTS as follows: 
 

Particulars Original proposal Revised Proposal 

Settlement Amount  Rs.480 Cr. Rs.505 Cr. 

Debt to the settled  Term loan, WCDL and 
FBWC limits (including 
invoked BG of J & K Bank)  

Term loan, WCDL and 
FBWC limits (including 
invoked BG of J & K Bank)  

Upfront Payment 25% 25% 

Upfront payment 
time frame   

Within 1 month from the 
date of sanction of all the 
banks 

Within 15 days from the 
sanction of all the banks 

Balance payment 3-6 months from the date of 
sanction of all the banks 

3-6 months from the date of 
sanction of all the banks 

NFB Limits (not 
devolved/invoked) 

To be discharged/replaced 
in full  

To be discharged/replaced 
in full.  Or to provide 100% 
margin against the same. 
 

 

 
Since Sharma informed that he shall talk to the investor on this 

revised proposal and showed reasonable confidence getting him 

on board for the same.  The company however clarified that 
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release of securities/no lien no cash flow shall be extended on full 

payment of agreed OTS.  Further, if OTS amount is paid within  

3 months, no interest shall be leviable.  However, if it exceeds 

three months and paid within six months interest @ Bank  

One year MCLR+0.50% shall be paid from the date of deposit of 

25% amount. 

 Accordingly, the following action points emerged: 

1. The company was advised to submit the revised offer with 

detailed terms to all the banks so that the respective banks 

may take up with their authorities. 

2. Company to finalize the Special Audit report in consultation 

with the lead bank.  Further, the valuation reports pending 

since long also to be submitted to the consortium. 

3. Existing TRA/Waterfall mechanism as already agreed to 

continue. 

4. Company to submit the required information expeditiously 

to Concurrent Auditor for finalizing his monthly/quarterly 

reports. 

    
  Meeting ended with a vote of thanks to all participants.” 
  

 In the above bac kground , the petitioner c ontends tha t the 

RBI is a  sta tutory authority and  has power in c ontrolling  and  

supervising  the Banks under the RBI Ac t, 1934 and  the Banking 

Regula tion Ac t, 1949.  Henc e, the master c irc ula rs and  the 

guidelines issued  by RBI a re b ind ing on 1st respondent.  The 

petitioner a lleges tha t the 1st respondent if takes c oerc ive ac tion 

aga inst the petitioner, the c oerc ive ac tion would  c ripp le the 

petitioner in its a ttempt to c lea r the outstand ing loans or in 

c omp lying  with the revised  OTS p roposa l of the JLF.  The revised   

OTS p roposa l of Rs.505 c rores is in the ac tive c onsidera tion of other 

c onsortium banks.  The 1st respondent c annot take c oerc ive ac tion 

denying the benefit of revised  OTS p roposa l.   

 

 The sheet anc hor of petitioner’ s c ase is tha t the dec isions in 

the JLF da ted  27.09.2017 read  with master c irc ula rs da ted  
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26.02.2014 and  05.05.2017 a re b ind ing  on 1st respondent.  The 

petitioner p rays for d irec tion to 1st respondent to ab ide by the 

revised  OTS p roposa l referred  in JLF meeting  da ted  27.09.2017.  

Henc e, the writ petition. 

 

 The 1st respondent filed  a ffidavit da ted  11.11.2017 and   

a lso add itiona l c ounter a ffidavit da ted  2711.2017.  The c ase of  

1st respondent is tha t the writ p rayers a re not ava ilab le to petitioner 

and  the master c irc ula rs da ted  26.02.2014 and  05.05.2017 p rovide 

framework for Revita lizing  Distressed  Assets in the Ec onomy – 

Guidelines on JLF and  CAP and  these master c irc ula rs/ guidelines 

have no app lic a tion to the c ase on hand , for ac c ord ing to  

1st respondent, the petitioner’ s ac c ount was a lready dec la red  a  

Non-Performing Ac c ount (NPA) by the RBI during  aud it, as a t 

31.12.2015. The petitioner has c hosen OTS instead  of CAP.  

The 1st respondent exp la ins the ob jec tion on ma inta inab ility of writ 

petition by c ontend ing tha t the master c irc ula rs/ guidelines rela te to 

known ac c ounts whic h a re identified  and  c a tegorized  as Spec ia l 

Mentioned  Ac c ounts (SMA) or stressed  ac c ounts to whic h CAP is 

p roposed , but not to ac c ounts whic h a re c a tegorized  or dec la red  

as NPAs, wherein the borrower op ts for OTS, c lose the loan ac c ount 

instead  of pursuing CAP and  c ontinuing  to honour its terms and  

c ond itions under the loan ac c ount.  Respondent No.1 relies on 

Clause 2.1 of master c irc ula rs da ted  14.02.2014 whic h read  thus: 

 
Formation of Joint Lenders’ Forum: 
 
2.1 As proposed in paragraph 2.1.1 of the Framework, before a 

loan account turns into a NPA, banks are required to identify 

incipient stress in the account by creating three sub-categories 
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under the Special Mention Account (SMA1) category as given in 

the table below:  
 

SMA Sub-
categories  

Basis for classification 

SMA-0 Principal or interest payment not overdue for 
more than 30 days but account showing signs 
of incipient stress (Please see Annex) 

SMA-1 Principal or interest payment overdue between  
31-60 days. 

SMA-2 Principal or interest payment overdue between  
61-90 days. 

 
 

 Ac c ord ing to 1st respondent, the petitioner sinc e has c hosen 

not to go for CAP but op ted  for OTS and  the petitioner’ s ac c ount is 

c a tegorized  as NPA.  Henc e, the master c irc ula rs or guidelines 

would  be app lic ab le to JLF while c onsidering  CAP but not for 

approving or d isapproving OTS sc heme. 

 

 The 1st respondent further a lleges tha t the 1st respondent on 

17.10.2017 moved the Na tiona l Company Law Tribuna l (NCLT) and  

the filing  of app lic a tion before NCLAT was informed  to petitioner as 

well.  The app lic a tion was moved  under Sec tion 7 of the Insolvenc y 

and  Bankrup tc y Code, 2016 (for short ‘ the Code’ ) read  with Rule 4 

of the Insolvenc y and  Bankrup tc y (App lic a tion to Ad jud ic a ting  

Authority) Rules, 2016.  The filing  of app lic a tion under Sec tion 7 of 

the Code c annot be termed  a  c oerc ive step  taken by  

1st respondent.  The 1st respondent further a lleges tha t the petitioner 

has not p rovided  effec tive measures on repayment to the 

sa tisfac tion of lenders c onsortium, more pa rtic ula rly to the  

1st respondent/ lead  banker and  the remedy under the Code was 

pursued .  The 1st respondent exp la ins the sc heme of c onsidera tion 

or ad jud ic a tion before NCLT and  sta tes tha t the petitioner will  
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have reasonab le opportunity by the Interim Resolution Professiona l  

and  the petitioner c an c ome up  with remed ia l measures/  

mec hanism to c lea r the outstand ing deb t for hold ing  the 

app lic a tion filed  before NCLT. The petitioner in this bac kground  

ought not to ob jec t for the step  taken by 1st respondent  

before NCLT, muc h less trea t the measures taken as c oerc ive.   

The 1st respondent further sta tes tha t the OTS c an be p lac ed  before 

the Interim Resolution Professiona l under the Code for c onsidera tion 

and  dec ision.  Therefore, the fulc rum of 1st respondent’ s ob jec tion is 

tha t the master c irc ula rs/ guidelines relied  on a re not app lic ab le to 

the c ase on hand  and  tha t the 1st respondent has neither vio la ted  

the master c irc ula rs nor the guidelines of RBI.  The 1st respondent in 

the add itiona l c ounter a ffidavit da ted  27.11.2017 further a lleges 

tha t the app lic a tion filed  under Sec tion 7 of the Code is numbered  

as CP (IB) No.248/ 7/ HDB/ 17 before NCLT and  is pend ing admission.   

To b ring  home the a lleged  d istress c ond ition of petitioner,  

the 1st respondent refers to the wind ing up  petitions filed  and  

pend ing aga inst petitioner a t the instanc e of the c red itors of 

petitioner.  The 1st respondent refers to default of petitioner to 

Department of YATC, Government of Telangana  and  the d iffic ulty, 

1st respondent would  be fac ing  in the event of Department of YATC 

termina ting  the lease stand ing  in favour of petitioner.   Therefore, 

the 1st respondent p rays for d ismissing  the writ petition. 

 

 This Court for b revity and  c onvenienc e does not refer to the 

a llega tions or add itiona l p leas of pa rties, for the sum and  substanc e 

of the c ase of c ontesting  pa rties is in a  very limited  sphere and  the 

substanc e is a lready sta ted .  While a llowing the p rayer of the  
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2nd  respondent to c ome on rec ord , it was made c lea r by this Court 

tha t the inter se  d isputes of petitioner and  2nd  respondent a re not 

c onsidered  in this writ petition.   The 2nd  respondent was a llowed  to 

c ome on rec ord  as respondent No.2, sinc e a  few averments a re 

made in the a ffidavit aga inst 2nd  respondent and  a lso tha t the JLF 

meeting  da ted  27.09.2017 refers to the d isputes between petitioner 

and  2nd  respondent.  The other averments made in this beha lf a re 

not referred  and  the 2nd  respondent is heard  only on the 

app lic ab ility of guidelines and  ma inta inab ility of to c ontinue the 

app lic a tion filed  before NCLT. 

 

 Mr.Vikram Pooserla  for petitioner c ontends tha t the master 

c irc ula rs/ guidelines of RBI a re sta tutory in na ture, a re b ind ing  

on the 1st respondent-Bank and  the guidelines have spec ific  

purpose of sa feguard ing the stressed  assets from dep letion in va lue. 

The guidelines c over CAP to NPA/ sub-standard  ac c ounts as well.   

By referring  to the deta ils of OTS, he c ontends tha t the petitioner is 

devoted  to d isc harge the c red it fac ilities ava iled  from c onsortium 

banks and  if NCLT is moved  a t this stage, the petitioner suffers 

ha rdship  and  injury.  Ac c ord ing to him, the 1st respondent by not 

c onc urring  with and  signing the ma jority dec ision taken on 

27.09.2012, devia ted  from the b ind ing master c irc ula rs/ guidelines.  

Further, as 60% of the c red itors have agreed , the 1st respondent 

c annot and  c ould  not move app lic a tion under Sec tion 7 of the 

Code. The 1st respondent is under ob liga tion to sa il with JLF by 

imp lementing  the dec ision of JLF.  He relies on ICICI BANK LIMITED v. 
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OFFICIAL LIQUIDATOR OF APS STAR INDUSTRIES LIMITED1, SARDAR 

ASSOCIATES v. PUNJAB AND SIND BANK AND OTHERS 2 and  B.O.I FINANCE 

LIMITED v. CUSTODIAN AND OTHERS3 for the p roposition tha t the master 

c irc ula rs/ guidelines of RBI a re b ind ing on respondent bank, and  

fina lly he p rays for a llowing the writ petition.  

 

 Ms. Vara lakshmi Tadepa lly, appearing for 1st respondent, 

c ontends tha t the ac c ount of petitioner is trea ted  as NPA by the  

RBI as a t 31.12.2015.  The 1st respondent bank p rovided  financ ia l 

assistanc e of Rs.167.12 c rores to petitioner.  The lenders c a tegorized  

the loan ac c ount of petitioner as SMA-2 under intima tion to RBI.   

The c onsortium banks c onstituted  JLF to find  ways for resolution of 

the stressed  asset.  The petitioner c hose to ava il rec tific a tion of  

its ac c ounts under CAP assuring  to induc e 120 c rores into the 

p rojec t.  The p rojec t of petitioner was re-c lassified  as infra  p rojec t  

from non-infra . The da te of c ommenc ement of c ommerc ia l  

opera tions was extended  from Sep tember, 2014 to Sep tember, 

2015.  The add itiona l loan fac ility to an extent of Rs.28.78 c rores was 

granted  to petitioner.  On ac c ount of admitted  defaults, it is 

c ontended  by 1st respondent tha t as a t 31.12.2015, the petitioner 

has bec ome NPA.  The petitioner on rec eiving notic e under the 

SARFAESI Ac t p roposed  restruc turing  and  c onverting  unsec ured  

deb ts of 81 c rores into equity within three months from the da te of 

imp lementa tion of CAP, however, the assuranc e d id  not 

ma teria lize. The c ounsel for 1st respondent by referring  to c irc ula rs 

on the top ic  c ontends tha t the petitioner is trea ted  as NPA as a t 

                                                 
1 (2010) 10 SCC 1 
2 (2009) 8 SCC 257 
3 (1997) 10 SCC 488 
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31.12.2015.  The ac c ount is trea ted  as SMA before it slips into NPA.  

Ac c ord ing to 1st respondent, the guidelines app lic ab le to SMAs a re 

not app lic ab le to the c ase on hand , as the petitioner is trea ted  as 

NPA.  The 1st respondent c ontends tha t the petitioner p referred  OTS 

to resolve the stress on the ac c ount, whereas CAP is a  resolution 

p roc ess whic h a ttempts to c ure the stress on the ac c ount.  The use 

of word  resolution and  rec overy by petitioner is mislead ing.  

Ac c ord ing to 1st respondent, the mec hanism under the Code is in 

pari ma teria  with the RBI guidelines.  Sec tion 238 of the Code 

p rovides non obstante c lause.  In view of Sec tion 238 of the Code 

beg inning with non obstante c lause, the remedy under Sec tion 7 of 

the Code has overrid ing  effec t on guidelines etc .  Ac c ord ing to  

1st respondent, the remedy under Sec tion 7 is speedy, effic ac ious 

and  a  holistic  view is taken in the interest of a ll stakeholders.   

The petitioner will be a fforded  fa ir and  reasonab le opportunity 

before NCLT under the Code.  Henc e, the petitioner c annot insist on 

following the JLF dec ision da ted  27.09.2017.   

 

 She further c ontends tha t the app lic a tion of master c irc ula rs 

by this Court, pa rtic ula rly having  regard  to the view of the Apex 

Court in SARDAR ASSOCIATES c ase (2 supra ) is untenab le.  Ac c ord ing 

to her, the petitioner through the instant p rayer for Mandamus  

is c la iming a  lega l right in it and  c orrespond ing lega l duty on  

1st respondent to ac c ep t the dec ision of JLF da ted  27.09.2017.   

Suc h ac c ep tanc e in the bac kground  of the Code is illega l, for the 

Ac t of Parliament has p rovided  for c onsolida tion of laws rela ting  to 

re-organiza tion and  insolvenc y resolution of c orpora te persons in a  

time bound  manner.  The va lue of assets of suc h persons is 
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preserved  and  it p romotes ava ilab ility of c red it etc . The sta tutory 

right of petitioner to work out the remedy aga inst petitioner 

(c orpora te deb tor) under the Code c annot be denied .  She p lac es 

strong relianc e on Sec tion 238 of the Code, whic h reads thus: 

 
Provisions of this Code to override other laws. - The 

provisions of this Code shall have effect, notwithstanding 

anything inconsistent therewith contained in any other law 

for the time being in force or any instrument having effect 

by virtue of any such law. 

 

 

By relying  on Sec tion 238 of the Code, she c ontends tha t this  

Court need  not go into the b ind ing na ture of master c irc ula rs/  

guidelines, for even the master c irc ula rs/ guidelines a re trea ted  as 

an instrument having the effec t of law, still the p rovisions of the 

Code have overrid ing effec t.  She further submits tha t this Court 

does not possess expertise to determine wha t c omes under SMA, 

SMA-0; SMA-01; SMA-02.  She fina lly c ontends tha t the p rayer of 

petitioner, if c onsidered  by this Court under Artic le 226 of the 

Constitution of Ind ia , there is no guarantee to the maximiza tion of 

va lue of assets of petitioner herein. 

 

 She relies on M/ s INNOVENTIVE INDUSTRIES LIMITED V. ICICI BANK 

AND OTHERS4, STARLOG ENTERPRISES LIMITED V. ICICI BANK LIMITED5 and 

unreported  judgments in C.P.No.247/ I & BP/ NCLT/ MAH/ 2017 and   

C.P.Nos.(IB) 70/ ALD/ 2017 & (IB) 71/ ALD/ 2017  of NCLT Mumba i  and  

Allahabad  Benc hes respec tively and  p rays for d ismissing the writ 

petition. 

 

                                                 
4 AIR 2017 SC 4084 
5 (2017) 139 CLA 8=(2017) 142 SCL 1 
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 Mr.S.Niranjan Reddy, appearing  for 2nd  respondent whic h 

c la ims to have sharehold ing in petitioner c ompany and  a lso 

entered  into opera tion and  ma intenanc e c ontrac t with petitioner, 

supports 1st respondent by c ontend ing tha t the master c irc ula rs/  

guidelines do not entitle petitioner for any relief in view of sta tutory 

enac tment by Parliament.  By relying  on Clause 2.1.2 of Prudentia l 

Norms on Inc ome Rec ognition, Asset Classific a tion and  Provisioning 

perta ining to advanc es has no app lic a tion.  He relies on  

M/ s INNOVENTIVE INDUSTRIES LIMITED’s c ase (4 supra ) for the limited  

purpose of deta iling  the sc heme or working  of the Code. 

 

 I have perused  the rec ord  and  noted  the submissions of the 

c ounsel appearing  for a ll the pa rties.   

 

 The following points a rise for c onsidera tion of this Court: 

1. Whether the right of respondent under the Code 

has overriding effect on master circulars/guidelines 

or not? 

 

2. Whether the petitioner is entitled for Mandamus for 

implementation of master circulars/guidelines dated 

26.02.2014 and 05.05.2017 and for implementation 

of CAP as decided by JLF in the meeting dated 

27.09.2017 for revival of stressed assets of 

petitioner company or not? 

  

 Briefly sta ted , the c ase of petitioner is tha t the petitioner 

ava iled  financ ia l assistanc e from Banks, devoted  to pay the 

insta lments for c lea ring  the c red it fac ilities/ loans ava iled  by it from 

the c onsortium banks.  The devotion of petitioner c ould  not  

be transla ted  into ac tion due to opera tiona l d iffic ulties 

enc ountered  by it from 2015 onwards. The respondent issued  
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notic es under SARFAESI Ac t, 2002 and  the c onsortium of banks/ JLF 

was formed  for revita lizing  d istressed  assets of petitioner c ompany 

with CAP.  In the meeting  held  on 27.09.2017, exc ep t the  

1st respondent, other c onsortium banks were p repared  to ac c ep t 

the OTS of petitioner.  The petitioner fa irly sta tes tha t the  

1st respondent d id  not sign the minutes of the JLF meeting  da ted  

27.09.2017, but it is c ontended  tha t the 1st respondent has no op tion 

exc ep t to go with the ma jority of JLF.  Therefore, the dec ision of JLF 

for CAP ought to be taken forward  by the c onsortium banks but not 

lega l remed ies under the Code.   

 

 The c ase of 1st respondent is tha t the petitioner was p rovided  

c red it fac ility of Rs.685 c rores.  The petitioner op ted  for rec tific a tion 

of its ac c ount under CAP assuring  to induc e Rs.120 c rores of equity 

and  the c onsortium banks c lassified  petitioner as infra  p rojec t from 

non-infra  p rojec t.  Even a fter c hange of c lassific a tion, default in 

repayment c ontinued  and  in the RBI aud it, the ac c ount slipped  into 

NPA as a t 31.12.2015.  The foremost c ontention of 1st respondent is 

tha t the master c irc ula rs/ guidelines a re not a ttrac ted  to the c ase 

on hand , for the 1st respondent c an trea t the petitioner as an NPA 

as a t 31.12.2015.  The sec ond  limb  of ob jec tion of 1st respondent is 

tha t the Code is in pari materia  with the RBI guidelines and  the 

sta tutory mec hanism p rovided  under the Code to dea l with the 

issues rela ting  to insolvenc y and  bankrup tc y resolution etc ., under 

the Code have overrid ing effec t by opera tion of Sec tion 238 of the 

Code and  pursuing lega l remedy c annot be denied .   

 



 15 

 Before p roc eed ing to c onsider the respec tive c ontentions,  

let me p refac e tha t the c ommenc ement of c ommerc ia l opera tions 

of petitioner was extended  from Sep tember, 2014 to Sep tember, 

2015.   It is not the c ase of petitioner tha t the petitioner  

d id , in fac t, pay any of the insta lments to c onsortium banks.   

The a ffidavit is silent on this aspec t.  In other words, even a fter the 

c ommenc ement of repayment sc hedule for about two years, the 

petitioner is expressing its devotion to repay the c red it fac ilities to 

the c onsortium banks and  not repaying the insta lment.  Be tha t as it 

may, for this Court is not dec id ing the merits of the c la im between 

parties.  The petitioner rests its c ase on the following c irc umstanc es: 

 

 The master c irc ula rs/ guidelines of RBI have sta tutory forc e 

and  a re b ind ing on 1st respondent 

 The 1st respondent does not have d isc retion to refuse to go 

with the dec ision taken by the c onsortium of banks on 

27.09.2017. 

 

Therefore, the OTS p roposa l g iven by the petitioner is under ac tive 

c onsidera tion and  a t this junc ture, invoc a tion of c oerc ive steps, 

inc lud ing  moving  an app lic a tion under 7 of the Code is illega l and  

a ffec ts the right of petitioner.  The emphasis of petitioner’s c ase is 

more on the duty c ast on 1st respondent by the master 

c irc ula rs/ guidelines, but does not in so many words c la im a  lega l 

right in itself.  In other words, the duty or ob liga tion, if any, fastened  

on 1st respondent is enforc ed  as a  right vested  in petitioner.   

The petitioner relies on dec isions a lready referred  above. 
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In SARDAR ASSOCIATES c ase (2 supra ), the Supreme Court had  

oc c asion to dea l with the b ind ing na ture of master c irc ula rs/  

guidelines issued  by the RBI.  The relevant pa ragraphs dea ling  

with the b ind ing na ture of guidelines of the RBI a re as follows: 

A bare perusal of Section 21 would clearly show that the 

Reserve Bank of India is entitled to formulate the policies which the 

banking companies are bound to follow. Sub-section (3) of Section 

21 of the 1949 Act clearly mandates that every banking company 

shall be bound to comply with the directions given to it in terms 

thereof. Section 35A of the 1949 Act, which was inserted by the 

Banking Companies (Amendment) Act, 1956, empowers the 

Reserve Bank to issue directions inter alia in the interest of banking 

policy.   

xxxxxxxxxxxx 

xxxxxxxxxxxx 

xxxxxxxxxxxx 

 The respondent - Bank concededly is a public sector bank. 

It was, therefore, bound by the said guidelines. The salient features 

of the Guidelines are as under:  

“    *   *     * 

"(c) The guidelines will cover cases on which the banks 
have initiated action under the Securitization and 
Reconstruction of Financial Assets and Enforcement of 
Security Interest Act, 2002 and also cases pending before 
Courts/DRTs/BIFR subject to consent decree being 
obtained from the Courts/DRTs/BIFR"  

*   *     * 

(ii) Settlement Formula - amount  

a) NPAs classified at Doubtful or Loss as on 31.03.2004.  

The minimum amount that should be recovered in respect of 
compromise settlement of NPAs classified as doubtful or 
loss as on 31.03.2004 would be 100% of the outstanding 
balance in the account as on the date on which the account 
was categorized as doubtful NPA.  

b) NPAs classified as sub-standard as on 31.03.2004 which 
became doubtful or loss subsequently:  

The minimum amount that should be recovered in respect of 
NPAs classified as sub-standard as on 31.02.2004 which 
became doubtful or loss subsequently would be 100% of the 
outstanding balance in the account as on the date on which 
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the account was categorized as doubtful NPAs plus interest 
at existing Basic Prime Lending Rate from 01.04.2004 till 
the date of final payment."  

(iii) Payment  

The amount of settlement arrived at in both the above 
cases, should preferably be paid in one lump sum. In cases 
where the borrowers are unable to pay the entire amount in 
one lump sum, at least 25% of the amount of settlement 
should be paid upfront and the balance amount of 75% 
should be recovered in installments within a period of one 
year together with interest at the existing Prime Lending 
Rate from the date of settlement up to the date of final 
payment.  

*  * * 

 (V) Non-discretionary treatment:  

Banks shall follow the above guidelines for one time 
settlement of all NPAs covered under the scheme, without 
discrimination and a monthly report on the progress and 
details of settlement should be submitted by the concerned 
authority to the next high authority and their Central Office. 
Banks may go for wide publicity and also give notice by 
31.01.2006 to the eligible defaulting borrowers to avail of 
the opportunity for one time settlement of their outstanding 
dues in terms of these guidelines. Adequate publicity to 
these guidelines through various means must be ensured.  

*  * * 

4. Any deviation from the above settlement guidelines for 
any borrower shall be made only by the Board of Directors."  

The said circular letter was issued by the Chief General 
Manager of the Reserve Bank of India. The High Court in its 
impugned judgment inter alia was of the opinion that he had 
no authority therefor.  

xxxxxxxx 

xxxxxxxx 

xxxxxxxx 

 The question as to whether the guidelines issued by the 

Reserve Bank of India are binding or not now stands concluded by 

reason of a Constitution Bench Judgment of this Court in Central 

Bank of India v. Ravindra and Others [(2002) 1 SCC 367] in the 

following terms:  

"55... (5) The power conferred by Sections 21 and 35-A of 

the Banking Regulation Act, 1949 is coupled with duty to 

act. The Reserve Bank of India is the prime banking 

institution of the country entrusted with a supervisory role 

over banking and conferred with the authority of issuing 
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binding directions, having statutory force, in the interest of 

the public in general and preventing banking affairs from 

deterioration and prejudice as also to secure the proper 

management of any banking company generally. The 

Reserve Bank of India is one of the watchdogs of finance 

and economy of the nation. It is, and it ought to be, aware 

of all relevant factors, including credit conditions as 

prevailing, which would invite its policy decisions. RBI has 

been issuing directions/circulars from time to time which, 

inter alia, deal with the rate of interest which can be 

charged and the periods at the end of which rests can be 

struck down, interest calculated thereon and charged and 

capitalised. It should continue to issue such directives. Its 

circulars shall bind those who fall within the net of such 

directives. For such transaction which are not squarely 

governed by such circulars, the RBI directives may be 

treated as standards for the purpose of deciding whether the 

interest charged is excessive, usurious or opposed to public 

policy."  

 
 If in terms of the guidelines issued by the Reserve Bank of 

India a right is created in a borrower, we see no reason as to why 

a writ of mandamus could not be issued. We would assume, as 

has been contended by Mr. Singh, that while exercising its 

power under Article 226 of the Constitution of India, the High 

Courts may or may not issue such a direction but the same, 

in our opinion, by itself, would not mean that the High Court 

would be correct in interfering with an order passed by the 

Appellate Tribunal which was entitled to consider the effect of 

such one time settlement.  (Emphasis supplied) 

 

 

 The petitioner p rays for Mandamus d irec ting  1st respondent  

to ac c ep t the CAP under delibera tion or c onsidered  by JLF.   

The ob jec tion of respondent No.1, as a lready noted , is two fold .   

The enforc eab le right c anvassed  by petitioner basing on the 

c irc ula rs is taken up  la ter and  I would  refer to the sec ond  ob jec tion 

i.e., overrid ing  effec t of the Code on c irc ula rs.  Ac c ord ing to  

1st respondent, the Parliament enac ted  the Code and  the 

sta tement of ob jec ts and  reasons and  the short title of the Code 

would  c lea rly show tha t the Parliament by taking note of 

defic ienc ies in the working of Sic k Industria l Companies (Spec ia l 

Provisions) Ac t, 1985, the Rec overy of Deb t Due to Banks and  
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Financ ia l Institutions Ac t, 1993, the Sec uritiza tion and  Rec onstruc tion 

of Financ ia l Assets and  Enforc ement of Sec urity Interest Ac t, 2002 

and  the Companies Ac t, 2013 p rovided  for separa te c ode g iving  

sta tutory reg ime for re-organiza tion and  insolvenc y resolution, 

maximiza tion of va lue of assets of c orpora te deb tors.   

 

 In INNOVENTIVE INDUSTRIES LIMITED’s c ase (4 supra ), the Hon’b le 

Supreme Court c onsidered  the sc heme of the Code and  

paragraphs whic h a re relevant for our purpose read  thus: 

 27. The scheme of the Code is to ensure that when a 

default takes place, in the sense that a debt becomes due and is 

not paid, the insolvency resolution process begins. Default is 

defined in Section 3(12) in very wide terms as meaning  

non-payment of a debt once it becomes due and payable, which 

includes non-payment of even part thereof or an instalment 

amount. For the meaning of “debt”, we have to go to Section 

3(11), which in turn tells us that a debt means a liability of 

obligation in respect of a “claim” and for the meaning of “claim”, 

we have to go back to Section 3(6) which defines “claim” to mean 

a right to payment even if it is disputed. The Code gets triggered 

the moment default is of rupees one lakh or more (Section 4).  

The corporate insolvency resolution process may be triggered by 

the corporate debtor itself or a financial creditor or operational 

creditor. A distinction is made by the Code between debts owed to 

financial creditors and operational creditors. A financial creditor 

has been defined under Section 5(7) as a person to whom a 

financial debt is owed and a financial debt is defined in Section 

5(8) to mean a debt which is disbursed against consideration for 

the time value of money. As opposed to this, an operational 

creditor means a person to whom an operational debt is owed and 

an operational debt under Section 5 (21) means a claim in respect 

of provision of goods or services.  

 28. When it comes to a financial creditor triggering the 

process, Section 7 becomes relevant. Under the explanation to 

Section 7(1), a default is in respect of a financial debt owed to any 

financial creditor of the corporate debtor – it need not be a debt 
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owed to the applicant financial creditor. Under Section 7(2), an 

application is to be made under sub-section (1) in such form and 

manner as is prescribed, which takes us to the Insolvency and 

Bankruptcy (Application to Adjudicating Authority) Rules, 2016. 

Under Rule 4, the application is made by a financial creditor in 

Form 1 accompanied by documents and records required therein. 

Form 1 is a detailed form in 5 parts, which requires particulars of 

the applicant in Part I, particulars of the corporate debtor in part II, 

particulars of the proposed interim resolution professional in  

part III, particulars of the financial debt in part IV and documents, 

records and evidence of default in part V. Under Rule 4(3), the 

applicant is to dispatch a copy of the application filed with the 

adjudicating authority by registered post or speed post to the 

registered office of the corporate debtor. The speed, within which 

the adjudicating authority is to ascertain the existence of a default 

from the records of the information utility or on the basis of 

evidence furnished by the financial creditor, is important.  

This it must do within 14 days of the receipt of the application. It is 

at the stage of Section 7(5), where the adjudicating authority is to 

be satisfied that a default has occurred, that the corporate debtor 

is entitled to point out that a default has not occurred in the sense 

that the “debt”, which may also include a disputed claim, is not 

due. A debt may not be due if it is not payable in law or in fact. 

The moment the adjudicating authority is satisfied that a default 

has occurred, the application must be admitted unless it is 

incomplete, in which case it may give notice to the applicant to 

rectify the defect within 7 days of receipt of a notice from the 

adjudicating authority. Under sub-section (7), the adjudicating 

authority shall then communicate the order passed to the financial 

creditor and corporate debtor within 7 days of admission or 

rejection of such application, as the case may be.  

 29. The scheme of Section 7 stands in contrast with the 

scheme under Section 8 where an operational creditor is, on the 

occurrence of a default, to first deliver a demand notice of the 

unpaid debt to the operational debtor in the manner provided in 

Section 8(1) of the Code. Under Section 8(2), the corporate debtor 

can, within a period of 10 days of receipt of the demand notice or 

copy of the invoice mentioned in sub-section (1), bring to the 

notice of the operational creditor the existence of a dispute or the 

record of the pendency of a suit or arbitration proceedings, which 
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is pre-existing – i.e. before such notice or invoice was received by 

the corporate debtor. The moment there is existence of such a 

dispute, the operational creditor gets out of the clutches of the 

Code.  

 30. On the other hand, as we have seen, in the case of a 

corporate debtor who commits a default of a financial debt, the 

adjudicating authority has merely to see the records of the 

information utility or other evidence produced by the financial 

creditor to satisfy itself that a default has occurred. It is of no 

matter that the debt is disputed so long as the debt is “due” i.e. 

payable unless interdicted by some law or has not yet become 

due in the sense that it is payable at some future date. It is only 

when this is proved to the satisfaction of the adjudicating authority 

that the adjudicating authority may reject an application and not 

otherwise.  

 31. The rest of the insolvency resolution process is also 

very important. The entire process is to be completed within a 

period of 180 days from the date of admission of the application 

under Section 12 and can only be extended beyond 180 days for 

a further period of not exceeding 90 days if the committee of 

creditors by a voting of 75% of voting shares so decides. It can be 

seen that time is of essence in seeing whether the corporate body 

can be put back on its feet, so as to stave off liquidation.  

 32. As soon as the application is admitted, a moratorium in 

terms of Section 14 of the Code is to be declared by the 

adjudicating authority and a public announcement is made stating, 

inter alia, the last date for submission of claims and the details of 

the interim resolution professional who shall be vested with the 

management of the corporate debtor and be responsible for 

receiving claims. Under Section 17, the erstwhile management of 

the corporate debtor is vested in an interim resolution professional 

who is a trained person registered under Chapter IV of the Code. 

This interim resolution professional is now to manage the 

operations of the corporate debtor as a going concern under the 

directions of a committee of creditors appointed under Section 21 

of the Act. Decisions by this committee are to be taken by a vote 

of not less than 75% of the voting share of the financial creditors. 

Under Section 28, a resolution professional, who is none other 

than an interim resolution professional who is appointed to carry 

out the resolution process, is then given wide powers to raise 
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finances, create security interests, etc. subject to prior approval of 

the committee of creditors.  

 33. Under Section 30, any person who is interested in 

putting the corporate body back on its feet may submit a 

resolution plan to the resolution professional, which is prepared on 

the basis of an information memorandum. This plan must provide 

for payment of insolvency resolution process costs, management 

of the affairs of the corporate debtor after approval of the plan, 

and implementation and supervision of the plan. It is only when 

such plan is approved by a vote of not less than 75% of the voting 

share of the financial creditors and the adjudicating authority is 

satisfied that the plan, as approved, meets the statutory 

requirements mentioned in Section 30, that it ultimately approves 

such plan, which is then binding on the corporate debtor as well 

as its employees, members, creditors, guarantors and other 

stakeholders. Importantly, and this is a major departure from 

previous legislation on the subject, the moment the adjudicating 

authority approves the resolution plan, the moratorium order 

passed by the authority under Section 14 shall cease to have 

effect. The scheme of the Code, therefore, is to make an attempt, 

by divesting the erstwhile management of its powers and vesting it 

in a professional agency, to continue the business of the corporate 

body as a going concern until a resolution plan is drawn up, in 

which event the management is handed over under the plan so 

that the corporate body is able to pay back its debts and get back 

on its feet. All this is to be done within a period of 6 months with a 

maximum extension of another 90 days or else the chopper 

comes down and the liquidation process begins.  

 34. On the facts of the present case, we find that in answer 

to the application made under Section 7 of the Code, the appellant 

only raised the plea of suspension of its debt under the 

Maharashtra Act, which, therefore, was that no debt was due in 

law. The adjudicating authority correctly referred to the non-

obstante clause in Section 238 and arrived at a conclusion that a 

notification under the Maharashtra Act would not stand in the way 

of the corporate insolvency resolution process under the Code. 

However, the Appellate Tribunal by the impugned judgment held 

thus:  

“78. Following the law laid down by Hon’ble Supreme Court in 

“Yogendra Krishnan Jaiswal” and “Madras Petrochem Limited” 
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we hold that there is no repugnancy between I&B Code, 2016 

and the MRU Act as they both operate in different fields. The 

Parliament has expressly stated that the provisions of the I&B 

Code, 2016 (which is a later enactment to the MRU Act) shall 

have effect notwithstanding the provisions of any other law for 

the time being in force. This stipulation does not mean that the 

provisions of MRU Act or for that matter any other law are 

repugnant to the provisions of the Code. 

79. In view of the finding as recorded above, we hold that the 

Appellant is not entitled to derive any advantage from MRU Act, 

1956 to stall the insolvency resolution process under Section 7 of 

the Insolvency & Bankruptcy Code, 2016.” 

 

 Chap ter II of the Code dea ls with c orpora te insolvenc y 

resolution p roc ess.  The sc heme under the Code in the c onsidered  

view of this Court is c omp lete, c omprehensive and  one of the 

ob jec ts of the Code is maximiza tion of va lue of assets of deb tors.  

Chap ter II, among other aspec ts, dea ls with -  Persons who may 

initia te c orpora te insolvenc y resolution p roc ess (Sec tion 6); Initia tion 

of c orpora te insolvenc y resolution p roc ess by financ ia l c red itor 

(Sec tion 7); Insolvenc y resolution by opera tiona l c red itor (Sec tion 8); 

App lic a tion for initia tion of c orpora te insolvenc y resolution p roc ess 

by opera tiona l c red itor (Sec tion 9); Initia tion of c orpora te 

insolvenc y resolution p roc ess by c orpora te app lic ant (Sec tion 10); 

Persons not entitled  to make app lic a tion (Sec tion 11); Time-limit for 

c omp letion of insolvenc y resolution p roc ess (Sec tion 12); 

Dec la ra tion of mora torium and  pub lic  announc ement (Sec tion 13); 

Mora torium (Sec tion 14); Pub lic  announc ement of c orpora te 

insolvenc y resolution p roc ess (Sec tion 15); Appointment and  tenure 

of interim resolution p rofessiona l (Sec tion 16); Management of 

a ffa irs of c orpora te deb tor by interim resolution p rofessiona l 

(Sec tion  17); Duties of interim resolution p rofessiona l(Sec tion 18), 

Personnel to extend  c oopera tion to interim resolution p rofessiona l 

(Sec tion 19); Management of opera tions of c orpora te deb tor as 
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going c onc ern (Sec tion 20); Committee of c red itors (Sec tion 21); 

Appointment of resolution p rofession (Sec tion 22); Resolution 

p rofession to c onduc t c orpora te insolvenc y resolution p roc ess 

(Sec tion 23); Meeting  of c ommittee of c red itors (Sec tion  24); Duties 

of resolution p rofessiona l  (Sec tion 25); and  Approva l of resolution 

p lan (Sec tion 31).  

 

 The writ remedy is both an extraord ina ry and  a  d isc retionary 

remedy.  The writ of Mandamus is not a  writ of right and  is not 

g ranted  as matter of c ourse.  Its g rant or refusa l is a t the d isc retion 

of the Court.  The Court may refuse Mandamus unless it is shown 

tha t there is a  c lea r right of the app lic ant or sta tutory duty of the 

respondent and  there is no a lterna tive remedy ava ilab le to the 

app lic ant aga inst suc h grievanc e.  The d isc retion of the Court is 

exerc ised  basing  on the fac ts and  c irc umstanc es of a  c ase and  

a lso the d isc retion exerc ised  fa irly, reasonab ly and  on sound  and  

well estab lished  lega l p rinc ip les.  The Court while exerc ising  

d isc retion examines the na ture of relief tha t c an be moulded  

depend ing upon the fac ts and  c irc umstanc es of the c ase. 

 

 The dec isions relied  on by the petitioner a re p rior to the 

enac tment of the Code.  The c ounsel appearing for the petitioner 

d id  not p lac e a  b ind ing prec edent on the enforc eab ility of 

guidelines aga inst bank vis-à -vis the sta tutory rights/ remed ies 

ava ilab le to a  bank under p resent reg ime.  The Code has overrid ing  

effec t on guidelines and  no exc ep tion to the remedy ava iled  by  

1st respondent c an be taken by this Court.  This Court a lso keeps in 

view the observa tions of the Hon’b le Supreme Court in SHIVASHAKTI 
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SUGARS LTD., v. SHREE RENUKA SUGAR LTD. & ORS6 whic h p roc eeds to 

c onsider the c ase on hand .  The opera tive portion reads thus: 

 “Even in those cases where economic interest 

competes with the rights of other persons, need is to strike 

a balance between the competing interests and have a 

balanced approach.  That is the aspect which has been 

duly taken care of in the instant case, as would be 

discernible from the concluding paragraph of this 

judgement. 

 

The ba lanc ing ac t the Court is required  to note in the c ase on hand  

is the enforc eab ility of petitioner’ s right vis-à -vis the p rotec tive 

measures taken by respondent for maximiza tion of asset va lue of 

petitioner by moving  the NCLT.  The 1st respondent, if as p rayed  by 

petitioner, is d irec ted  not to pursue remed ies under the Code and  

the delay if results in loss of rec overy not only to 1st respondent but 

a lso to other c red itors, then the d isc retion exerc ised  by the Court 

amounts to perc eiving  the right of petitioner, but not the loss the  

1st respondent is likely to suffer by postponing  the remedy under the 

Code to a  la ter da te.  The petitioner without d isc harg ing the 

ob liga tion to 1st respondent/ Bank c annot enforc e the right it 

perc eives in the duty, if any, c ast on 1st respondent by the 

guidelines. 

 

 The petitioner either a ttempts for OTS or p resses for 

imp lementa tion of CAP basing  on master c irc ula rs of the RBI.   

The 1st respondent p refers its sta tutory right under Sec tion 7 of the 

Code aga inst petitioner.  Sec tion 238 of the Code reads thus: 

Provisions of this Code to override other laws. - The 

provisions of this Code shall have effect, notwithstanding 

anything inconsistent therewith contained in any other law 

                                                 
6 2017(4) Supreme 424 



 26 

for the time being in force or any instrument having effect 

by virtue of any such law. 

 

 From the p la in read ing of Sec tion 238, this Court is of the view 

tha t even assuming tha t the master c irc ula rs/ guidelines of RBI a re 

b ind ing, and  have the forc e of law, still the overrid ing  effec t 

c onferred  by the Code c annot be overlooked  while g iving  effec t to 

master c irc ula rs/ guidelines.  This Court is in agreement with the 

submission of 1st respondent tha t the deta ils of va rious figures 

submitted  by petitioner or 1st respondent a re required  to be 

examined  by a  resolution p rofessiona l, under Sec tion 31 of the 

Code, a  resolution p lan c an be ac c ep ted  by 1st respondent, while 

ava iling  the remedy under the Code.  No p rejud ic e would  be 

c aused  to petitioner, if the steps a lready initia ted  a re pursued .  

The master c irc ula rs/ guidelines of RBI c an a lso be relied  on by the 

petitioner while the sta tutory mec hanism is opera ted .   

 

 From the deta ils g iven by both pa rties, this Court is of the view 

tha t the invoc a tion of sta tutory remedy by 1st respondent is lega l in 

the interest of 1st respondent.  The 1st respondent is taking  steps for 

maximiza tion of va lue of assets of petitioner through the sta tutory 

mode.  On the other hand , if timely ac tion a t the instanc e of 

petitioner or by any other intervention is taken, the 1st respondent is 

p revented  from rea lizing  the amount and  ultima tely the va lue of 

the asset d iminishes and  the 1st respondent suffers financ ia l 

ha rdship . The deta ils furnished  by 1st respondent show tha t  

wind ing up  petitions a re filed  and  pend ing ad jud ic a tion aga inst 

petitioner.  The app lic a tion now filed  by 1st respondent c an b ring  a ll 

aspec ts under one umbrella  for dec ision, inc lud ing reviva l pac kage.  
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Therefore, the petitioner by referring  to c irc ula rs c annot restric t 

effec tive and  effic ac ious sta tutory remedy or right of 1st respondent 

under the Code.  

 

 For the above reasons, this Court is the view tha t the ob jec t of 

writ remedy is to make func tioning  of administra tive/ sta tutory 

bod ies in an effic ient manner, by yield ing  the best results to the 

sta te, institutions, soc iety and  ind ividua ls without undue delay or 

c ause.  It is the duty of writ Courts to hold  this p roc ess to stric t 

adherenc e through the instrumenta lity of writ, more partic ula rly by 

a  writ of Mandamus.  The p rayer of petitioner, if ac c ep ted , this 

Court would  for a ll purposes be stifling  sta tutory remed ies of  

1st respondent under the Code.  The d isputed  questions of fac t viz., 

whether the petitioner is to be trea ted  as NPA or SMA, ought not to 

undertake matters whic h require expertise, p roper assistanc e and  

partic ipa tion of a ll stake holders and  c annot be ad jud ic a ted  under 

Artic le 226 of the Constitution of Ind ia .  Therefore, keep ing in view 

the p rovisions of the Code and  the fac ts and  c irc umstanc es of this 

c ase, the petitioner fa iled  to make out a  c ase.  The points a re 

answered  ac c ord ing ly. 

  

 The writ petition fa ils and  is, ac c ord ing ly, d ismissed . There sha ll  

be no order as to c osts. 

 

Misc ellaneous petitions, if any, pend ing  stand  c losed .  

  

____________ 

         S.V.BHATT, J 

21st Dec ember, 2017 

Lrkm  


