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THE HON�BLE SRI JUSTICE C.PRAVEEN KUMAR 
 

CIVIL REVISION PETITION No. 4545 of 2016  

 
ORDER :  

 
%Dated 27.01.2017  

 
#   R.Vengal Reddy (died)  
    R.Raghupathi Reddy and others                 . . . . .        PETITIONERS 
 

VERSUS 
   

$  R.Subramanyam Reddy (died)  
    R.Krishna Reddy (died)  
    R.Annapurnamma and others                     …..       RESPONDENTS 
 
 

!  Counsel for Pet it ioners   :    Sri T.C.Krishnan  
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HON’ BLE SRI JUSTICE C. PRAVEEN KUMAR 

CIVIL REVISION PETITION No. 4545 of 2016  

ORDER:  

 

1) Assailing the order, dated 30.03.2016, passed in I.A.No.524 

of 2014 in I.A.No.263 of 2013 in O.S.No.747 of 1988, on the f ile of 

the II Addit ional Junior Civil Judge, Chit toor, wherein an 

applicat ion f iled under Order I Rule 10 of C.P.C., seeking 

permission to come on record as pet it ioners 3 to 10, being the 

legal representat ives of deceased plaint if fs 1 and 2, was allowed, 

the present  Civil Revision Pet it ion is f iled.  

2) The facts in issue are as under:  

          R.Subramanyam Reddy and R.Krishna Reddy, f iled 

O.S.No.747 of 1988 against  the pet it ioners herein seeking part it ion 

of the plaint  schedule property.  The said suit  was decreed and a 

preliminary decree came to be passed on 23.03.1995.  Aggrieved 

by the said j udgment  and decree, the pet it ioners herein preferred 

A.S.No.51 of 1995 on the f ile of the VII Addit ional Dist rict  Judge, 

Chit toor, which was dismissed for default ,  on 29.01.2002.  While 

things stood thus, the plaint if f  No.1 died on 06.05.1999  and 

plaint if f  No.2 died on 10.03.2004, leaving behind respondents 3 to 

10 herein as their legal heirs.  As they are the only legal 

representat ives to the deceased plaint if fs, they f iled I.A.No.263 of 

2013 for passing of f inal decree.  The said pet it ion was dismissed 

on 23.08.2014, on the ground that  the said I.A., was not  
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maintainable since the proposed pet it ioners have not  yet  come on 

record.  Having regard to the above, an I.A. came to be f iled by 

the respondents herein to come on record in the f inal decree 

proceedings, being the legal representat ives of deceased plaint if fs 

1 and 2.   

3) A counter came to be f iled opposing the same.  It  is urged 

that  f il ing of a pet it ion under Order I Rule 10 of C.P.C., is 

impermissible under law.  It  is stated that  if  the plaint if fs have 

died after passing of preliminary decree, it  is the duty of the 

proposed part ies, who are the legal heirs of the deceased 

plaint if fs, to come on record within the prescribed t ime and if  no 

such applicat ion is f iled, the suit  would automat ically gets abated.  

It  is further stated that  though the suit  was decreed on 

23.03.1995, the present  applicat ion came to be f iled after lapse of 

twelve years, which is barred by limitat ion under the provisions of 

the Limitat ion Act .   

4) After considering the rival submissions made by both the 

part ies, the t rial Court  allowed the said applicat ion holding that  

an applicat ion under Order I Rule 10 of C.P.C., is maintainable to 

bring the legal representat ives of  the deceased on record after 

the death of the concerned part ies for passing of a f inal decree.  

It  is further held that  after passing of preliminary decree, there 

could be no abatement  on the death of the part ies.  Since the 

rights of the part ies are already determined before the death of 

the deceased, the death of the part ies does not  have any effect  

on the proceedings.   
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5) The issue that  arises for considerat ion is; whether f il ing of 

an applicat ion by the proposed part ies to come on record after 

passing of a preliminary decree is permissible under law, if  so, 

under which provision.  

6) Before proceeding further, it  would be appropriate to refer 

to Order I Rule 10 and Order XXII Rules 5 and 6 of C.P.C., which 

reads as under:   

 Order I Rule 10 of C.P.C. Suit  in name of wrong 

plaint if f :   

(1) Where a suit  has been inst ituted in the name of 

the wrong person as plaint if f  or where it  is 

doubt ful whether it  has been inst ituted in the 

name of the right  plaint if f ,  the Court  may at  

any stage of the suit ,  if  sat isf ied that  the suit  

has been inst ituted through a bona f ide  

mistake, and that  it  is necessary for the 

determinat ion of the real mat ter in dispute so 

to do, order any other person to be subst ituted 

or added as plaint if f  upon such terms as the 

Court  thinks j ust .   

(2) Court  may st rike out  or add part ies: The Court  

may at  any stage of the proceedings, either 

upon or without  the applicat ion of either party, 

and on such terms as may appear to the Court  

to be j ust , order that  the name of any party 

improperly j oined, whether as plaint if f  or 

defendant , be st ruck out ,  and that  the name of 

any person who ought  to have been j oined, 

whether as plaint if f  or defendants, or whose 

presence before the Court  may be necessary in 

order to enable the Court  effectually and 
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completely to adj udicate upon and set t le all 

the quest ions involved in the suit ,  be added.  

(3) No person shall be added as a plaint if f  suing 

without  a next  friend or as the next  friend of a 

plaint if f  under any disabilit y without  his 

consent .  

(4) Where defendant  added, plaint  to be amended:  

Where a defendant  is added, the plaint  shall,  

unless the Court  otherwise directs, be 

amended in such manner as may be necessary, 

and amended copies of the summons and of the 

plaint  shall be served on the new defendant  

and, if  the Court  thinks f it ,  on the original 

defendant .  

(5) Subj ect  to the provisions of the Indian 

Limitat ion Act , 1877, Sect ion 22, the 

proceedings as against  any person added as 

defendant  shall be deemed to have begun only 

on the service of the summons.  

 
Order XXII Rules 5 and 6 of C.P.C.  

Rule 5: Determinat ion of quest ion as to legal 

representat ive:  Where a quest ion arises as to 

whether any person is or is not  the legal 

representat ive of a deceased plaint if f  or a 

deceased defendant , such quest ion shall be 

determined by the Court :  

Provided that  where such quest ion arises before an 

Appellate Court , that  Court  may, before 

determining the quest ions, direct  any subordinate 

Court  to t ry the quest ion and to return the records 

together with evidence, if  any, recorded at  such 

t rial,  it s f indings and reasons therefor, and the 

Appellate Court  may take the same into 

considerat ion in determining the quest ion.   
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Rule 6: No abatement  by reason of death after 

hearing:  

Notwithstanding anything contained in the 

foregoing rules, whether the cause of act ion 

survives or not , there shall be no abatement  by 

reason of the death of either party between the 

conclusion of the hearing and the pronouncing of 

the j udgment , but  j udgment  may in such case be 

pronounced notwithstanding the death and shall 

have the same force and effect  as if  it  had been 

pronounced before the death took place.”  

7) In Kedar iset t i  Suryanarayana v. Kedar iset t i  

Venkat araj u1,   this Court  was dealing with a situat ion where the 

pet it ioner/ defendant  f iled an I.A., to bring on record certain third 

part ies as legal representat ives of seventh defendant  therein.  It  

was also a case for part it ion and separate possession, which was 

decreed on 27.02.1970 and a f inal decree pet it ion was pending.  

The seventh defendant  died on 13.05.1979.  Ten years later, an 

applicat ion under Order I Rule 10 of C.P.C., came to be f iled to 

bring some third part ies, as respondents, in the f inal decree 

proceedings.  An obj ect ion came to be raised stat ing that  after 

the death of the seventh defendant , L.R. applicat ion should have 

been f iled under Order XXII Rule 4 of C.P.C., and not  under Order I 

Rule 10 of C.P.C.  After considering the j udgment  of Privy Council 

in Lachmi Narayan v. Balmakund2 and other j udgments, this Court  

held that  since the seventh defendant  died after the preliminary 

decree was passed, an applicat ion to bring his legal 

                                                 
1
 (1993) 2 ALT 95  

2
 AIR 1924 P.C. 198  
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representat ives under Order XXII Rule 3 of C.P.C., need not  be 

made, but  an applicat ion under Order I Rule 10 of C.P.C. to add 

the part ies is maintainable.   

8) In Nima Kaur  v. Sur j i t h Singh and ot hers3,   this Court , 

while dealing with an ident ical situat ion, held as under:  

“ It  is amply clear that  as long as the part it ion suit  is 

pending and unt il a f inal decree is actually passed, 

applicat ion for impleading a party is maintainable.  

That  a duty is cast  on the Court  in a part it ion suit  to 

adj udicate upon the claims of all the part ies who 

claim a share in the subj ect  mat ter of the suit  and 

that  there is nothing in the Code of Civil Procedure 

which prohibits the passing of more than one 

preliminary decree if  circumstances j ust ify the same.  

It  is not  only convenient  to the Court  and 

advantageous to the part ies, specially in part it ion 

suits to have disputed rights f inally set t led before a 

f inal decree is prepared.   

The const ruct ion of the language of Order I Rule 10 

(2) C.P.C. requires that  the same should not  be 

rest ricted merely to the part ies involved in the suit ,  

but  that  an at tempt  should be always to make 

part ies, all persons who may be necessary in order 

that  there might  be a f inal and complete adj udicat ion 

of the points involved in the suit ,  specially so, in a 

suit  for part it ion.”   

9) In Kishan Lal  and ot hers v. Nat hi  Lal4 ,  the Delhi High 

Court  was dealing with a situat ion where a revision pet it ion was 

preferred by the legal representat ive of Nanhay Ram, who 

                                                 
3
 (1997) 5 ALT 183 (S.B.)  

4
 ILR 1971 Delhi 547  



 

 
9 

inst ituted a suit  against  one Nathi Lal for recovery of amount  due 

under mortgage.  It  was also a case where a decree was passed on 

21.07.1964 and after passing of the decree Nanhay Ram died on 

22.09.1964.  Thereafter, an applicat ion was made by the 

pet it ioner therein to implead him in the suit .   An obj ect ion was 

raised with regard to maintainabilit y of the applicat ion under 

Order XXII Rule 3 of C.P.C.  One of the issues in the said case was; 

whether Order XXII Rule 3 of C.P.C. can be invoked after passing 

of the preliminary decree.  After referring to various j udgments, 

the Court  held that  “ Once a preliminary decree is passed, there is 

no necessity to make an applicat ion under Order XXII Rule 3 of 

C.P.C., to implead the legal representat ives of the 

deceased/ plaint if f  and there is no t ime limit  to implead such 

representat ives.”   The Court  further held that  “ the situat ion can 

only be met  by passing an order under Sect ion 151 of C.P.C., 

allowing the legal representat ives to be impleaded in place of the 

deceased plaint if f  so that  they may be in a psot iion to move the 

Court  for passing of a f inal decree.”   

10) In N.P.Thiruganam v. R.Jagan Mohan Rao5,  the Apex 

Court  held as under:  

“ In the face of the explicit  language in Rule 6 of 

Order 22, there can be no abatement  by reason of the 

death of any party between the conclusion of the 

hearing and the pronouncement  of the j udgment .  It  

may be pronounced, notwithstanding the death, and 

shall have the same force and effect  as if  Judgment  

                                                 
5
 (1996) AIR SC 116  
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had been pronounced before the death took place.  

Therefore, the content ion that  the j udgment  and 

decree of the appellate Court  is a nullit y is devoid of 

substance.”    

11) In Golla Kr ishna Mur t hy v. Gol la Yel laiah (died) per  his 

L.R.s6,  a Division Bench of this Court  was dealing with a situat ion 

where the f irst  appeal was heard after the death of the plaint if fs.  

The quest ion before the Court  was; whether the j udgment  

delivered in appeal, which was heard after the death of a party, 

was in nullit y, or not .  After referring to the j udgment  of the Apex 

Court  in N.P.Thiruganam v. R.Jagan Mohan Rao (5 supra), this 

Court  held that  in view of the clear pronouncement  of the 

Supreme Court , the cont ra is also correct , that  if  the party had 

died before the conclusion of the hearing, the j udgment  rendered 

would be nullit y.   

12) From the j udgments referred to above, it  is clear that  after 

passing of the preliminary decree, the proceedings shall not  get  

abated.  A reading of Order XXII Rule 6 of C.P.C., clearly states 

that  notwithstanding anything contained in the foregoing rules, 

whether the cause of act ion survives or not , there shall be no 

abatement  by reason of the death of either party between the 

conclusion of the hearing and the pronouncement  of the 

j udgment .  Since hearing is already over and preliminary decree is 

also passed, the quest ion of proceedings get t ing abated, due to 

death of the plaint if fs after passing of preliminary decree and 

before passing of the f inal decree, would not  arise.    

                                                 
6
 2001 (5) ALT 645 (D.B.)  
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13) Hence, this Court  is of the view that  an applicat ion to bring 

the legal representat ives of the deceased need not  be under Order 

XXII Rule 3 of C.P.C., but  an applicat ion under Order I Rule 10 of 

C.P.C., to add them as part ies is maintainable.   

14) Accordingly, I see no reasons to interfere with the impugned 

order passed by the t rial Court  and the Civil Revision Pet it ion is 

dismissed.  There shall be no order as to costs.  

15) Miscellaneous Pet it ions, if  any, pending in this Civil Revision 

Pet it ion, shall stand closed.  

 
_________________________ 
JUSTICE C. PRAVEEN KUMAR 

27.01.2017  
Note: L.R.Copy to be marked.  
B/ o 
gkv  

 

 

 


