
HONOURABLE SRI JUSTICE M.SATYANARAYANA MURTHY 

CRIMINAL PETITION No.5556 OF 2016 

 

ORDER: 

 

 This petition is filed  under Sec tion 482 Cr.P.C. to quash the 

p roc eed ings in C.C.No. 1 of 2016 for the offenc e under Sec tion 138 of 

Negotiab le Instruments Ac t (for short ‘ the Ac t’ ) ma inly on three grounds: 

2. The first g round  is tha t the first respondent is G.M.Enterp rises and  is 

not a  Company and  filing  suc h a  c omp la int aga inst a  juristic  person is not 

in ac c ordanc e with Sec tion 141 of N.I.Ac t; the sec ond  ground  is tha t the 

c heque was not returned  for insuffic ienc y of funds but payment was 

stopped  by d rawer and  it would  not fa ll under Sec tion 138 of the Ac t; and  

the third  ground  is tha t filing  suc h a  c ompla int is only an abuse of p roc ess 

of c ourt and  therefore, p rayed  to quash the p roc eed ings. 

3. During  hearing , Sri CMR Velu, the lea rned  c ounsel appearing  for the 

petitioner-Srinivasa  Educ a tiona l Ac ademy p lac ed  relianc e on two 

judgments viz. MR.AMIT DESAI AND ANOTHER v. M/ S. SHINE ENTERPRISES 

AND ANOTHER1 and  another judgment of Kera la  High Court in 

BALAKRISHNA PILLAI v. VABDULLAKUTTY2.   

4. Whereas, Sri M.Shiva  Shekar, lea rned  c ounsel appearing  for the 

respondent while supporting  the ma inta inab ility of the c omp la int, d rew 

the a ttention of this Court on two judgments of Apex Court in LAXMI 

DYEHEM v. STATE OF GUJARAT AND OTHERS3  and  PULSIVE TECHNOLOGIES 

PRIVATE LIMITED v. STATE OF GUJARAT AND OTHERS4 . 
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5. During  the c ourse of hearing , the lea rned  c ounsel appearing  for the 

respondent ra ised  a  d ifferent g round  regard ing limita tion by c ontend ing 

tha t filing  of the c omp la int is p remature.   

6. The first and  foremost ground  ra ised  by the lea rned  c ounsel 

appearing  for the petitioner is tha t the first respondent is not a  reg istered  

firm and  not a  juristic  person.  The first respondent is not a  firm and  it is a  

sole p roprieta ry c onc ern rep resented  by its p roprietor G.Madan Kumar 

and  the c omp la int was filed  by M/ s. G.M.Enterp rises represented  by 

Proprietor G.Madan Kumar and  notic e under Sec tion 138 of the 

Negotiab le Instrument Ac t (for short ‘ the Ac t’ ) was a lso issued  by M/ s 

G.M.Enterp rises rep resented  by its Proprietor G.Madan Kumarj.  Simila rly, 

the c heque was issued  in favour of M/ s. G.M.Enterp rises, a  p roprieta ry 

c onc ern.  Therefore, filing  of c omp la int by M/ s G.M.Enterp rises aga inst the 

petitioner would  not fa ll within the Sec tion 141 of the Ac t.  The lea rned  

c ounsel for the petitioner though relied  on judgment of this Court reported  

in 2000 Crl.L.J.2386 1st c ited  supra  whic h rela tes to a  firm whic h is not 

reg istered  under Partnership  Ac t as required  under Sec tion 69 of 

Partnership  Ac t.  The p rinc ip le la id  down by this Court has no app lic a tion, 

sinc e, the first respondent c omp la inant is a  sole p roprieta ry c onc ern. 

7. The sec ond  ground  urged  by the lea rned  c ounsel for the petitioner 

is tha t ‘ payment stopped  by d rawer’  as per the return memo issued  by 

the bank da ted  21.09.2015 c ould  not fa ll within the ambit of Sec tion 138 of 

the Ac t.  In support of his c ontention he p lac ed  relianc e on the judgment 

of Kera la  High Court in BHAGEERATHY v. BEENA AND ANOTHER5 a t end  of 

pa ra  3, it is held  tha t when a  c heque was d ishonoured  on the ground  of 

instruc tions to stop  payment would  not fa ll within the ambit of Sec tion 138 

of N.I.Ac t sinc e it was c heque not returned  due to insuffic ient funds.  But, 

                                                 
5
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in the la ter judgment, in LAXMI DYECHEM c ase 3rd  c ited  supra  the Apex 

Court took a  c ontra ry view and  held  tha t:  

“ the two c ontingenc ies envisaged  under Sec tion 138 of the Ac t 

must be interp reted  stric tly or litera lly.  We find  ourselves in respec tful 

agreement with the dec ision in Magma c ase – PEPC MICON LTD. V. 

MAGMA LEASING LTD. (1999) 4 SCC 253 tha t the expression 

“ amount of money……is insuffic ient”  appearing  in Sec tion 138 of 

the Ac t is a  genus and  d ishonor for reasons suc h “ as ac c ount 

c losed” ,  “ payment stopped” , “ referred  to the d rawer”  a re only 

spec ies of tha t genus.  Just as d ishonor of a  c heque on the ground  

tha t the ac c ount has been c losed  is a  d ishonor fa lling  in the first 

c ontingenc y referred  to in Sec tion 138, so a lso d ishonor on the 

ground  tha t the “ signa tures do not ma tc h”  or tha t the “ image is not 

found ” , whic h too imp lies tha t the spec imen signa tures do not 

matc h the signa tures on the c heque would  c onstitute a  d ishonor 

within the meaning of Sec tion 138 of the Ac t.  

In PULSIVE TECHNOLOGIES PRIVATE LIMITED reported in (2014) SCC 

18, the Apex Court in pa ra  10, it is held  as follows: 

“ 10. We find  tha t the High Court has relied  on MMTC Ltd . And  Mod i 

Cements and  yet d rawn a  wrong c onc lusion tha t inasmuc h as 

c heque was d ishonoured  bec ause of “ stop  payment”  instruc tions, 

the offenc e punishab le under Sec tion 138 of the NI Ac t is not made 

out.  The High Court observed  tha t “ stop  payment”  instruc tions were 

g iven bec ause the c omp la inant had  fa iled  to d isc harge its 

ob liga tions as per agreement by not repa iring / rep lac ing the 

damaged UPS system.  Whether the c ompla inant had  fa iled  to 

d isc harge its ob liga tions or not c ould  not have been dec ided  by 

the High Court c onc lusively a t this stage.  The High Court was 
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dea ling  with a  petition filed  under Sec tion 482 of the Code for 

quashing the c omp la int.  On fac tua l issue, as to whether the 

c ompla inant had  d isc harged  its ob liga tions or not, the High Court 

c ould  not have g iven its fina l verd ic t a t this stage.  It is a  matter of 

evidenc e.  This is exac tly what this c ourt a id  in MMTC Ltd .  Though 

the High Court referred  to MMTC Ltd , it fa iled  to note the most vita l 

c aution sounded  therein.”  

8. By app lying the p rinc ip les la id  down in the a foresa id  dec isions, it is 

d iffic ult to exerc ise inherent powers under Sec tion 482 Cr.P.C. pend ing on 

the file of the II Spec ia l Magistra te, Ma lka jg iri, Cyberabad  under Sec tion 

138 of N.I. Ac t.  To exerc ise powers under Sec tion 138 of the Ac t this Court 

has to look into the a llega tions made in the c ompla int and  the defenc e 

ra ised  by the ac c used  c annot be c onsidered  while dec id ing the 

app lic a tion.  Therefore, basing on the a llega tions made in the c omp la int, 

it is d iffic ult to quash the p roc eed ings a t this stage. 

9. The third  ground  is tha t the c omp la int was filed  as an abuse of 

p roc ess of c ourt, but there is no substanc e in this c ontention in view of my 

d isc ussion in earlier pa ras.  During  the hearing  the lea rned  c ounsel for the 

petitioner c ontended  tha t the c omp la int is p remature sinc e the notic e 

was issued  on 07.11.2015 and  rec eip t of the same was ac knowledged  on 

20.11.2015 but filed  the c omp la int on 10.12.2015 thereby it is p remature 

sinc e the c omp la int was filed  without wa iting for 15 days.  But, this 

c ontention was not ra ised  in the p resent petition filed  under Sec tion 482 

Cr.P.C. and  in the absenc e of any suc h c ontention, it c annot be looked  

into and  it is not a  g round  to quash the p roc eed ings.   

Consequently, the c rimina l petition is liab le to be d ismissed  a t the 

stage of admission.   



                  Crlp_5556_2016  

MSM,J 
5 

10. Ac c ord ing ly, this Crimina l Petition is d ismissed  a t the stage of 

admission. However, the pa rties a re a t liberty to ra ise a ll the c ontentions 

during  the tria l and  the lea rned  Magistra te c onc erned  is d irec ted  to 

dec ide the matter uninfluenc ed  by any of the observa tions made by this 

Court.   

         As a  sequel to the d isposa l of this petition, the Misc ellaneous 

Petitions, if any, pend ing, sha ll stand  d ismissed . 

 

 

  ________ ___________________________ 

                                                                JUSTICE M.SATYANARAYANA MURTHY 

Date:04.01.2017 

c c m 
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