
 

SMT JUSTI CE T. RAJANI  
 

CRI MI NAL PETI TI ON No .4 0 1 9  o f  2 0 1 1  

ORDER:  

 

 This pet it ion is filed seeking for quashm ent  of the 

proceedings against  the pet it ioner, who is A2 in C.C.No.250 of 

2008 on the file of V Addit ional Munsif Magist rate, Guntur. 

2. Heard the counsel for the pet it ioner;  the counsel for the 

respondent  Nos.1 and 2;  and the Public Prosecutor appearing for 

the respondent  No.3.  

3. The only ground on which the pet it ioner seeks for 

quashm ent  is that  the cheque is not  issued on behalf of this 

pet it ioner/ accused, who is Unity Mills Pvt . Ltd., and the cheque 

shows that  it  was issued by the Proprietor for Sri Mahalakshm i 

Spinners.  

4. The counsel also relies on a ruling of the apex court  in 

Crim inal Appeal No.1180 of 2009 (Arising out  of Special Leave 

pet it ion (Crim inal)  No.369 of 2006)  reported in Ju g esh  Seh g al  

v s. Sh am sh er  Sin g h  Gog i ,  wherein the apex court  reiterated 

the ingredients of Sect ion 138 of N.I .Act , which reads as follows:  

 “To const itute offence under Sect ion 138 of the Negot iable 

I nst rum ents Act , 1881, the following ingredients are required 

to be fulfilled:  

(1)  A person m ust  have drawn a cheque on an account  

m aintained by him  in a bank for paym ent  for a certain am ount  

of m oney to another person from  out  of that  account ;  

(2)  The cheque should have been issued for the 

discharge, in whole or in part , of any debt  or other liabilit y;  

(3)  That  cheque has been presented to the bank within a 

period of six m onthsfrom  the date on which it  is drawn or 

within the period of it s validity whichever is earlier;  
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(4)  That  cheque is returned by the bank unpaid, either 

because of the am ount  of m oney standing to the credit  fo the 

account  is insufficient  to honour the cheque or that  it  exceeds 

the am ount  arranged to be paid from  that  account  by an 

agreem ent  m ade with the bank;  

(5)  The payee or the holder in due course of the cheque 

m akes a dem and for the paym ent  of the said am ount  of m oney 

by giving a not ice in writ ing, to the draw of the cheque, within 

15 days of the receipt  of inform at ion by him  from  the bank 

regarding the return of the cheque as unpaid;  

(6)  The drawer of such cheque fails to m ake paym ent  of 

the said am ount  of m oney to the payee or the holder in due 

course of the cheque within 15 days of the receipt  of the said 

not ice. 

 

5. After reiterat ing the ingredients, the court  held that  it  is 

only when all the aforem ent ioned ingredients are sat isfied that  

the person who had drawn the cheque can be deem ed to have 

com m it ted an offence under Sect ion 138 N.I .Act .  I n this case, 

the cheque bears the signature of one Atul Shah, Proprietor of 

Sree Mahalakshm i Spinners.  The averm ents in the com plaint  are 

that  A1 gave the cheque as a guarantor for the cheque payable 

by it  to this pet it ioner.  But  when cheque is not  issued by this 

pet it ioner, he cannot  be prosecuted. 

6. I n view of the above, the Crim inal Pet it ion is allowed and 

the proceedings in C.C.No.250 of 2008 on the file of V Addit ional 

Munsif Magist rate, Guntur, shall stand quashed.   

 As a sequel, the m iscellaneous applicat ions, if any pending, 

shall stand closed.  

 

_ _ _ _ _ _ _ _ _ _  

T. RAJANI , J 

Decem ber 13, 2017 

LMV 


