
 

HON' BLE SRI  JUSTI CE M. SATYANARAYANA MURTHY 
 

CI VI L REVI SI ON PETI TI ON No .5 2 8  o f  2 0 1 7   

 

ORDER:    

 

This Civil Revision Pet it ion under Sect ion 227 of the 

Const itut ion of I ndia is filed challenging the Order 

dt .28.12.2016 in I .A.No.892 of 2016 in O.S.No.204 of 2007 

passed by Principal Junior Civil Judge, Sangareddy, 

whereby the Court  appointed an Advocate Com m issioner to 

note down the physical features of the suit  property to an 

extent  of Ac.0.36 guntas in S.No.886 with the assistance of 

surveyor and to ident ify the suit  property with reference to 

the boundaries m ent ioned in the schedule annexed to the 

plaint .  

The pet it ioners herein and the respondents filed 

different  suits in O.S.No.204 of 2007 and O.S.No.113 of 

2007, which are pending before Prl. Junior Civil Judge, 

Medak Dist r ict  at  Sangareddy, claim ing perpectual 

injunct ion against  one another for different  schedule 

property.  The schedule property  in O.S.No.204 of 2007 is 

Ac.0.36 cents in S.No.886, whereas in O.S.No.113 of 2007 

is 986 sq.yards in S.No.886. But  the dispute is with regard 

to ident ity of the property on ground, in view of the 

acquisit ion of the part  of the land in road widening schem e.  
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Both the suits were filed only for injunct ion sim plicitor 

and both the part ies denied the t it le of the other party in 

both the suits by filing their  Writ ten Statem ent  claim ing 

r ight  and possession by each of the plaint iffs over the 

subject  property, which is referred in the schedule.  

On contest , both the part ies adduced evidence in 

support  of their  content ions.  However, after closure of 

evidence, the present  pet it ion was filed before Principal 

Junior Civil Judge, Sangareddy, by defendant  Nos. 1 to 5 in 

O.S.No.204 of 2007 to appoint  an Advocate Comm issioner 

to note down the physical features of Ac.0.36 guantas in 

S.No.886 and the pet it ion was allowed, as stated supra.  

Both the suits were clubbed and the evidence is being 

recorded in O.S.No.204 of 2007 since both the suits were 

filed for the sam e relief.  

The order passed by the Principal Junior Civil Judge, 

Sangareddy, under Order 26 Rule 9 CPC, is now under 

challenge before this Court  m ainly on the ground that  the 

Court  ought  not  to have appointed an Advocate 

Comm issioner in a suit  for injunct ion sim plicitor and the 

purpose of appointm ent  of an Advocate Commissioner is 

only to collect  the evidence and therefore, the Order suffers 

from  legal infirm ity, which warrants interference of this 
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Court  by exercising power under Art icle 227 of the 

Const itut ion of I ndia.  

Heard both the counsel.  

During the course of hearing, Sri P. Venkat  Reddy, 

learned counsel for the pet it ioners, reiterated the 

content ions urged in the grounds of revision. He relied upon 

a judgm ent  reported in Men d u  Sat h i  Red d y  an d  o t h er s 

v s. Men d u  Mad h u su d an  Red d y 1,  which was cited before 

the t r ial Court .   Whereas, Sri M.V. Subba Reddy, learned 

counsel for R.1 would contend that  when the facts are not  

clear, the appointment  of Advocate Com m issioner would 

helpful to the Court  to decide the real cont roversy between 

the part ies and no legal infirm ity is found warrant ing 

interference of this Court .  I n support  of his content ions, he 

relied upon the following judgments:  (1)  Moh am m ed  

Jaf f er  Ab d u l  Qad eer  Qu r esh i  v . Aziz- u r - Reh m an  

Qu r esh i  an d  o t h er s2 , ( 2 )  Sh aik  Zar een a Kasam  v . 

Pat an  Sad ab  Kh an  an d  o t h er s3 , ( 3 )  Sm t  A. Lax m am m a 

an d  an o t h er  v . Sm t  A. Ven k at am m a an d  an o t h er 4  an d  

Ban d i  Sam u el  an d  an o t h er  v . Med id a Nag esw ar a Rao 5,  

                                                            

1 2015 Law Suit (HYD)774 

2 2016(3) ALT 477 

3 2011 (4) ALD 231 

4 2016(6) ALT 795 (DB) 

5 2017(1) ALT 493 
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wherein this Court  held that  the Court  can appoint  an 

Advocate Com m issioner in a suit  for injunct ion simplicitor.  

Therefore, taking advantage of the law declared by this 

Court , referred supra, the counsel for respondents 

contended that  the Order under challenge does not  call for 

interference of this Court  while exercising power under 

Art icle 227 of the Const itut ion of I ndia and prayed for 

dism issal of the pet it ion.  

The jur isdict ion of this Court  under Art icle 227 of the 

Const itut ion of I ndia is lim ited and it  is supervisory in 

nature, hence, this Court  cannot  set  aside the order passed 

by the Tribunal or Subordinate Courts unless exercised 

power beyond its jur isdict ion or crossing its boundaries.  I t  

m eans that  the duty of this Court  is to see that  Subordinate 

courts and the t r ial Courts shall not  cross their  lim its while 

exercising jur isdict ion conferred on those Courts.   

Keeping in view the scope of Art icle 227 of the 

Const itut ion of I ndia, I  would like to advert  to the various 

content ions of both the counsel.  Adm it tedly, these two 

suites were filed for injunct ion simplicitor and the scope of 

t r ial in a suit  for injunct ion sim plicitor is lim ited and the 

Court  is required to record its findings whether the 

plaint iffs, in either of the suits, are in lawful possession and 

enjoym ent  of the property as on the date of filing the suit  
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and if so, whether the defendants com m it ted any act  to 

infr inge or invade the legal r ight  of the plaint iffs. I f the 

court  records a finding that  the plaint iffs are in possession 

and enjoyment  and the defendants m ade an at tem pt  to 

infr inge or invade the legal r ight  of the plaint iff,  the Court  

can grant  a prevent ive relief to protect  the r ights of the 

pet it ioners, who are in lawful possession of the property. 

Therefore, in both the suits, the t r ial Court  is required to 

record a finding as to the lawful possession and enjoym ent  

of the property and any at tem pt  to infr inge or invade the 

legal r ights of the part ies, in view of the peculiar pleas 

raised by both the part ies in both the suits regarding the 

existence of Ac.0.36 cents in S.No.886, the t r ial Court  

appears to have ordered appointm ent  of an Advocate 

Com m issioner. But , before passing such an Order, the 

Court  has to consider the specific relief claim ed in the 

plaint , the pleas raised in the Writ ten Statem ent , the issues 

fram ed based on the pleading of both the part ies and the 

scope of the suit .   

I n the present  case, the Advocate Com m issioner was 

appointed to note down the physical features of the 

property.  But , in a suit  for bare injunct ion, hardly the 

physical features are relevant  to establish as to who is in 

possession and enjoym ent  and who raised const ruct ions, if 

any, in existence and such act  would am ount  to collect ion 
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of evidence.  No doubt , the learned counsel for respondents 

would draw the at tent ion of this Court  to various 

judgm ents, referred supra,  wherein this Court  consistent ly 

held that  the Advocate Com m issioner can be appointed in a 

suit  for bare injunct ion. But , there are different  sets of 

judgm ents, which says that  an Advocate Com m issioner can 

not  be appointed in a suit  for bare injunct ion since such 

appointm ent  would am ount  to collect ion of evidence.   

I n Yen u g on d a Bal  Red d y  v . Man em m a an d  

o t h er s6 , Sag i  Vi j ay a Ram ach an d r a Raj u  an d  o t h er s v . 

Kop p iset t i  Sat y n ar ay an a an d  o t h er s7 Kod u r u  Sesh a 

Red d y  v . Go t t ig u n d ala Ven k at a Ram i  Red d y  an d  

o t h er s8  an d  Bat ch u  Nar ay an a Rao  v  Bat ch u  Ven k at a 

Nar asim h a Rao 9 ,   this Court  held that  the Advocate 

Commissioner cannot  be appointed in a suit  for bare 

injunct ion as it  am ounts to collect ion of evidence.  

Therefore, this Court  in Sarala Jain and others v. Sangu 

Gangadhar and others10 held that  to consider the 

appointm ent  of advocate com m issioner under Order 26 

Rule 9 CPC, the Court  has to take into considerat ion the 

                                                            

6 2011(3) ALT 232,  

7 2009(6) ALT 353 

8 2006 (1) ALD 372 

9 2010(5) ALD 83 

10 2016(3) 132 
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total pleadings of both part ies, relief claim ed in the suit  and 

the grant  of relief for appointm ent  of Advocate 

Commissioner shall not  amount  to grant  pre- t r ial decree 

and necessity to appoint  an Advocate Com m issioner to 

decide the real cont roversy between the part ies.  

But , in the present  case, the t r ial Court  did not  refer 

the pleadings and the purpose for which Com m issioner 

appointm ent  is sought  for and the scope of t r ial in both the 

suits for injunct ion sim plicitor and the specific pleas raised 

in both the suits.  Moreover, the pet it ioners sought  for 

appointm ent  of an Advocate Com m issioner to note down 

the physical features of the land in S.No.886 of 

Pat tancheruvu of Medak Dist r ict , but  ent ire land in 

S.No.886 is the subject  mat ter of the suit .  However, the 

Court  appointed an Advocate Com m issioner only to note 

down the physical features of the land, which is the subject  

m at ter in O.S.No.204 of 2007 without  considering the scope 

of the t r ial in a suit  for injunct ion sim plicitor, the issues 

fram ed by the t r ial court  and the finding required to be 

recorded thereon.  However, this Court  can exercise the 

power while dealing with the m at ter under Art icle 227 of 

the Const itut ion of I ndia. But , such power can be exercised 

only when ent ire m aterial is placed before this Court  and 

the issues fram ed are not  placed before this to decide the 

scope of t r ial and the findings required to be recorded by 
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the t r ial Court  in the m ain suit .  Hence, I  find that  the Order 

of the t r ial Court  is not  upon considerat ion of the ent ire 

pleadings and the relief sought  for in both the suits and the 

scope of the t r ial in both the suits. Hence, I  deem it  

appropriate to rem and the m at ter to the t r ial Court  to 

decide the m at ter afresh, after giving reasonable 

opportunity to both the part ies, keeping in view the scope 

of the t r ial in both the suits and the issues fram ed by the 

t r ial Court  within the lim ited scope of t r ial in a suit  for 

injunct ion sim plicitor, and decide the m at ter in accordance 

with law.  

With the above direct ion, this Civil Revision Pet it ion is 

disposed of.  

 

   As a sequel, m iscellaneous pet it ions, if any, pending 

in this case, shall stand closed. 

                                            
____________________________________________ 

                                   M. SATYANARAYANA MURTHY, J  

Date:    16-03-2017. 

eha 
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