
 

 

THE HON’BLE SRI JUSTICE M.SATYANARAYANA MURTHY 
 

CRL.R.C. NO.2269 OF 2017 

 

ORDER: 

 

This c rimina l revision c ase is filed  under Sec tions 397 and  401 of 

Cr.P.C. c ha lleng ing the order da ted  29.09.2016 in Crl.M.P.No.4 of 

2016 passed  by the Learned  Add l.Jud ic ia l Magistra te of First Class, 

Kava li, SPSR Nellore Distric t whereby d ismissed  the petition filed  

under Sec tion 311 Cr.P.C. 

2. The order under c ha llenge is only interloc utory in na ture.  In Mohan 

Lal Magan Lal Thac ker Vs.  State of Gujarat1, Their Lordships Chief Justic e 

K.N.Wanc hoo, Justic e J.M.Shela t, Justic e R.S.Bac hawat, Justic e G.K.Mitter 

and  Justic e C.A.Va idyia lingam, a fter c onsidering  va rious judgments of 

Federa l Court and  Privy Counc il, defined  the word  ‘ interloc utory order’  

and  held  (Per Wanc hoo C.J., Shela t J. and  Va id ia lingam J.) as follows: 

 “ (i) A judgment or order may be fina l for one purpose and  interloc utory 

another or fina l as to pa rt and  interloc utory as to pa rt.  The meaning of the 

two words ‘ fina l’  and  ‘ interloc utory’  is, therefore to be c onsidered  

separa tely in rela tion to the pa rtic ula r purpose for whic h it is required .  

However, genera lly speaking a  judgment or order whic h determines the 

p rinc ipa l matter in question is termed fina l.  It may be fina l a lthough it 

d irec ts enquiries or is made on an interloc utory app lic a tion or reserves 

liberty to app ly. [687 H; 688 A, B]. 

 Sa laman  Vs. Warner [1891] 1 Q.B. 734, Standard  Disc ount Co.  Vs.  La  

Grange [1877] 3 C.P.C. 67, A.Grea t Eastern Ra il Co. [1879] 27 W.R. 759, 

Shutrook Vs. Tufnell [1882] 9 Q.B.D. 621, Bozson Vs. Altrinc ham Urban 

Counc il [1903] 1 K.B. 547, Abdul Rehman Vs. The Kind  [1947] Cassim & Sons 

Vs. 60 IA 76, S.Kuppusami Rao Vs. King [1497] F.C.R. 180, Mohammad Amin 

Brothers Ltd . Vs. Dominion of Ind ia  [1949] F.C.R. 842, Sardar Svedna  Taher 

Sa ifudd in Saheb  Vs. The Sta te of Bombay [1958] S.C.R. 1007, Jetha inand  

and  Sons Vs. The Sta te of Utta r Pradesh [1961] 3 S.C.R. 754, Premc hand  

Satramadas Vs. Sta te of Biha r [1950] S.C.R. 799, Sta te of Utta r Pradesh Vs. 

Sujan Singh [1964] 7 S.C.R. and  Sta te of Orissa  Vs. Madan Gopa l [1952] 

S.C.R. 28, referred  to.  
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 (ii) The order of the High Court in the p resent c ase d isposed  of the 

c ontroversy whether the filing  of the c ompla int aga inst the appellant was 

justified .  The fina lity of tha t order was not to be judged  by c o-rela ting that 

order with the c ontroversy in the c ontroversy viz., whether the appellant 

had  c ommitted  the offenc e c harged  aga inst him therein.  The fac t tha t 

the c ontroversy remained  a live was irrelevant.  Consequently the order 

passed  by the High Court in the revision filed  by the appellant was  fina l 

order within the meaning of Art. 134(1)(c ). [693 D-H]  Ramesh Vs. Pa tni 

[1966] 3 S.C.R. 198, relied  on. 

(iii) ……………”      

 

3. In decision reported in Amar Nath and others  Vs. State of 

Haryana and others2, Their Lordships Justice N.L.Untwalia and 

Justice S.Murtaza Fazal Ali held as follows: 

“ The term ‘ interloc utory order’  in Sec tion 397(2) has been used  in a  

restric ted  sense and  not in any b road  or a rtistic  sense.  It merely denotes 

orders of a  purely interim or tempora ry na ture whic h do not dec ide or 

touc h the important rights or the liab ilities of the parties.  Any order 

whic h substantia lly a ffec ts the right of the ac c used  or dec ides c erta in 

rights of the parties c annot be sa id  to be an interloc utory order so as to 

ba r a  revision to the High Court aga inst tha t order, bec ause tha t would  

be aga inst the very ob jec t whic h formed the basis for insertion of this 

pa rtic ula r p rovision in S.397.  Thus, for instanc e orders summoning 

witnesses, ad journing c ases, passing orders for ba il, c a lling  for reports 

and  suc h other steps in a id  of the pend ing p roc eed ing, may no doubt 

amount to interloc utory orders aga inst whic h no revision would  lie under 

sec tion 397(2).  But orders whic h are matters of moment and  whic h 

a ffec t or ad jud ic a te the rights of the ac c used  or a  partic ula r aspec t of 

the tria l c annot be sa id  to be interloc utory order so as to be outside the 

purview of the revisiona l jurisd ic tion of the High Court c ase law referred  

to.”  

 

4. In another dec ision reported  in Bhaskar Industries Limited Vs.  

Bhiwani Denim & Apparels Ltd & others3, the Hon’b le Apex Court la id  

down c erta in guidelines to determine whether the order under c ha llenge 

is a  fina l order or an interloc utory order, and  Their Lordships Justic e 

K.T.Thomas and  Justic e K.G.Ba lakrishnan while dec id ing  revision, defined  

the word  ‘ interloc utory order’   in pa ra  ‘ a ’  as follows: 
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“ The interd ic t c onta ined  in Sec tion 397(2) is tha t the powers of revision 

sha ll not be exerc ised  in rela tion to any interloc utory order. Whether an 

order is interloc utory or not, c annot be dec ided by merely looking a t the 

order or merely bec ause the order was passed a t the interloc utory stage.  

The sa fe test is this: if the c ontention of the petitioner who moves the 

superior c ourt in revision, as aga inst the order under c ha llenge is upheld , 

would  the c rimina l p roc eed ings as a  whole c ulmina te? If they would , 

then the order is not interloc utory insp ite of the fac t tha t it was passed  

during any interloc utory stage.”   

 

5. In simila r situa tion, Their Lordships Justic e K.T.Thomas and  Justic e 

D.P.Mohapa tra  in the dec ision reported  in K.K.Patel and another  Vs.  State 

of Gujarat and another4, held  as follows: 

 “ It is now well-neigh settled  tha t in dec id ing whether an order 

c ha llenged  is interloc utory or not as for Sec tion 397(2) of the Code, the 

sole test is not whether suc h order was passed  during  the interim stage.  

The feasib le test is whether by uphold ing the ob jec tions ra ised  by a  

party, would  it result in c ulmina ting the p roc eed ings, if so any order 

passed  on suc h ob jec tions would  not be merely interloc utory in na ture 

as envisaged  in Sec tion 397(2) of the Code.”  

6. The Hon’b le Apex Court in the Constitutiona l Benc h Judgment 

referred  supra , relied  on severa l judgments of Queen’s Benc h, however 

fina lly la id  down the following tests to determine whether the order is fina l 

or interloc utory: 

 “ The question as to whether a  judgment or an order is fina l or not has 

been the sub jec t-matter of a  number of dec isions; yet no sing le genera l 

test for fina lity has so fa r been la id  down.  The reason p robab ly is that a  

judgment or order may be fina l for one purpose and  interloc utory for 

another or fina l as to part and  interloc utory as to pa rt.  The meaning of 

the two words “ fina l”  and  “ interloc utory”  has, therefore, to be c onsidered  

separately in rela tion to the partic ula r purpose for whic h it is required .   In 

some of the Eng lish dec isions where this question a rose, one or the other 

of the following four tests was app lied : 

1. Was the order made upon an app lic a tion suc h that a  dec ision in favour 

of either pa rty would  determine the ma in d ispute? 

2. Was it made upon an app lic a tion upon whic h the ma in d ispute c ould  

have been dec ided? 

3. Does the order as made determine the d ispute? 
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4. If the order in question is reversed, would  the ac tion have to go on?”  

 

7. As held  by the Constitution Benc h of Apex Court in MOHANLAL 

MAGANLAL THACKER v. STATE OF GUJARATH5, the Apex Court 

c onsistently held  tha t the order passed  if c ulmina tes the entire 

p roc eed ings, it is a  fina l order aga inst whic h a  revision is 

ma inta inab le and  bar under Sec tion 397 (2) Cr.P.C. would  not c ome 

in the way to enterta in. The petition filed  under Sec tion 311 Cr.P.C. 

filed  before the tria l Court whic h is purely an interloc utory order 

aga inst whic h no revision is ma inta inab le in view of power under 

Sec tion 397 (2) Cr.P.C. as held  by Apex Court in SETHURAM v. 

RAJAMANICKAM6. 

8. Therefore, a t the stage of admission, this c rimina l revision c ase 

is d ismissed .  It is left open to the petitioner to take appropria te steps, 

if he desires so. 

______________________________ 

M.SATYANARAYANA MURTHY,J 

DATE:31-07-2017 

c c m 
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