
HON'BLE SRI JUSTICE S.V.BHATT 

 

WRIT PETITION Nos.733 and 928 of 2010 

  

COMMON ORDER: 

 

 Heard  Sri T.Ba la ji for petitioner and  Ms.Manaswini hold ing  for 

Sri P.Sri Ram for 2nd  respondent. 

In these two writ petitions, the issue for dec ision a rises under 

Sec tion 1(3) (b ) read  with Sec tion 2-A of the EPF and  MP Ac t, 1952 

(for short ‘ the Ac t’ ).  The Regiona l Provident Fund  Commissioner 

aggrieved  by c ommon order in ATA Nos.288(1) of 2004 and  674(1) 

of 2005, da ted  15-05-2009 has filed  these two writ petitions. 

The c irc umstanc es relevant for d isposa l a re as follows:- 

The Assistant Provident Fund  Commissioner initia ted  enquiry 

by issuing notic e under Sec tion 7-A of the Ac t and  trea ted  Shilpa  

Elec tronic s and  Shilpa  Interna tiona l as sing le entity and  d irec ted  

payment of PF dues within ten days from 27-02-2004. Aggrieved  

thereby, Shilpa  Elec tronic s filed  ATA Nos.288(1) of 2004 and  674(1) of 

2005 before the 1st respondent. 

The c ase of 2nd  respondent before the Tribuna l/ 1st respondent  

is tha t the order of Assistant Provident Fund  Commissioner trea ting  

these two d istinc t and  separa te entities as one unit is fully flawed ,              

c onc lusions a re d rawn without materia l and  on assumptions, liab ility 

under the Ac t has been fastened  on the 2nd  respondent.  It is further 

c ontended  tha t the exp lana tion g iven by the 2nd  respondent is not 
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c onsidered  and  a  monotonous c onc lusion was rec orded  by 

Assistant Commissioner, whic h reads as follows:- 

“ Though the decision of clubbing cannot  be 

decided only on the merit  of physical proximity and same 

ownership.  However above ment ioned observat ions 

suggest  to a great  extent  that  there is interdependency 

between the two said units i.e.,  Shilpa Elect ronics and 

Shilpa Internat ional.  Both the units are dealing in the 

same type of products, with the only dif ference of the 

type of market  i.e, one unit  selling in domest ic market , 

another one is in internat ional market . 

It  is pointed out  that  in the case Katari colouring 

Factory Vs. RPFC (Del HC) unit y of purpose, common 

place of business, common telephone etc were taken as 

criteria for deciding in favour of clubbing of two dif ferent  

units. 

Therefore taking above facts into considerat ion I 

MANORANJAN KUMAR, Assistant  P.F.Commissioner (C&R) 

CIR II,  Hyderabad decide that  the units were right ly 

clubbed and all the benefits of provident  fund should be 

expended to the employees.  Therefore, the employer is 

directed to pay the PF dues within 10 days of the receipt  

of this order. 

The permission of 10 days for the payment  of dues 

as ment ioned above will not  absolve the employer of his 

liabilit y to pay damages contemplated under Sect ion 14 B 

of the Act  and the other act ions as provided under 

Sect ions 14 and 8 of the Employees’  Provident  Fund and 

Miscellaneous Provisions Act , 1952 that  may be taken 

against  the establishment  where the payments are not  

made within the due date.”  

  

The 1st respondent c onsidered  the c ase of writ petitioner as 

well as 2nd  respondent and  a fter taking note of the c onsidera tion by 
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the Department as flawed  and  unsusta inab le, rec orded  the 

following find ings :- 

“ Since, the norms laid down for determining and 

clubbing the two establishments are not  sat isf ied in this 

case.  It  is evident  from the documents f iled by the 

appellant , that  the appellant  concern has a separate 

regist rat ion under the A.P.Shops & Establishments Act , the 

accounts are separately maintained, it  has separate and 

dist inct  Tax Ident if icat ion Number, Cent ral Excise 

Regist rat ion and is separately assessed to dut ies under the 

Cent ral Excies Act .  Moreover, as has been noted in the 

impugned order, Appellant  is engaged in the sale of  

elect ronic items to the local market  and is primarily a 

retailer.  But  Shilps Internat ional (Impex) Pvt . Ltd. is 

exclusively an exporter of elect ronic items.  In the absence 

of an interconnect ion or mutual dependence of one concern 

over the other so that  one could not  funct ion without  the 

other, mere unity of management  and cont rol,  unity of 

ownership, unity of f inance and geographical proximity are 

insuff icient  for t reat ing both the concerns as one 

establishment .  Accordingt ly, the appellant  cannot  be 

clubbed with M/ s.Shilpa Internat ional (Impex) Pvt . Ltd. for 

the purposes of the Act .  The orders impugned in these 

Appeals are accordingly quashed being devoid of merits.  The 

appeals are allowed.  Files be consigned to the record room.  

Copy of the order be sent  to both part ies.”  

  

Henc e, writ petitions a t the instanc e of Department. 

Sri Ba la ji for petitioner firstly c ontends tha t the find ings 

rec orded  by the Tribuna l a re erroneous and  there is suffic ient 

ma teria l for the Assistant Provident Fund  Commissioner to c ome to  

c onc lusion tha t the 2nd  respondent in these two writ petitions is in 

fac t one entity emp loying more than twenty persons and  is under 
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sta tutory ob liga tion to file returns under the Ac t.  Ac c ord ing to him, 

the relianc e p lac ed  by the 1st respondent on the dec ision reported  

in REG IO NA L PRO VIDENT FUND C O M M ISSIO NER Vs. DHA RA M SI 

M O RA RJI C HEM IC A L C O . LTD.,1 is unsusta inab le, for ac c ord ing  to 

him, the fac t situa tion of the reported  c ase is d ifferent and  

d istinguishab le from the c ase on hand .  He a lterna tively submits tha t 

the ob liga tion of an emp loyer to c ontribute under the Ac t is 

dependent on the number of emp loyees emp loyed  by the 

emp loyer. If the find ing of the 1st respondent namely tha t the 

evidenc e now ava ilab le is insuffic ient for trea ting  both the c onc erns 

as one estab lishment, He requests the Court to set aside the order 

impugned in the writ petitions and  remit the matter to p rimary 

authority for d isposa l a fresh. 

Ms.Manaswini c ontends tha t the 2nd  respondent in the 

enquiry held  under Sec tion 7-A of the Ac t has g iven exp lana tion to 

the notic e issued  by the Assistant Provident Fund  Commissioner. 

Unfortuna tely, the Assistant Provident Fund  Commissioner has 

selec tively c onsidered  the rep ly or the doc uments p lac ed  by the 

2nd  respondent and  a rrived  a t erroneous find ing tha t these two 

entities a re to be trea ted  as sing le unit for the purpose of EPF Ac t.  

Ac c ord ing to 2nd  respondent, these two entities from the 

perspec tive of Shops and  Estab lishments Ac t, Centra l Exc ise Ac t, 

Sa les Tax Ac t a re trea ted  as separa te entities and  the na ture of 

business is separa te and  d istinc t.  The fac t tha t the persons who a re 

                                                 
1 (1983) 3 LLJ 932 
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hold ing the respec tive organisa tions a re husband  and  wife or the 

business opera tions a re undertaken from one p remises, whic h is 

owned  by HUF, is not the c onc lusive and  determina tive fac tor to 

trea t the 2nd  respondent in these two writ petitions as sing le entity. 

The c ounsel p lac es strong relianc e upon the find ings of fac t 

rec orded  by the 1st respondent and  submits tha t unless and  until an 

exc ep tion to the find ing of fac t rec orded  by the Tribuna l a ttrac ting  

the jud ic ia l review under Artic le 226 of Constitution of Ind ia  is 

pointed  out by petitioner, these find ings c annot be as a  matter of 

c ourse apprec ia ted  to set aside the order and  remit to p rimary 

authority for fresh c onsidera tion.  The c ounsel p rays for d ismissing 

the writ petitions. 

The c ounsel fa irly sta tes tha t on the app lic ab le p rinc ip le 

namely inter c onnec tion or mutua l dependenc y, the 2nd  

respondent is not joining  issue but the c ase of 2nd  respondent is tha t 

it has been c lea rly demonstra ted  tha t these a re two separa te and  

d istinc t entities under app lic ab le sta tutes and  therefore, for the 

purpose of the Ac t the entities c an’ t be trea ted  as one sing le entity.  

Therefore, p rays for d ismissing the writ petitions. 

I have heard  lea rned  c ounsel appearing  for pa rties.  Perused  

the materia l ava ilab le on rec ord . 

The short point for c onsidera tion is whether the petitioner has 

made out a  c ase for interfering  with the order da ted  15-05-2009 in 

ATA Nos.288(1)/ 2004 and  674(1) of 2005  of 1st respondent or not ? 
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It is to be p refac ed  tha t on the app lic ab le p rinc ip le or the test 

for trea ting  Divisions/ shadow limbs under same management, the 

lea rned  c ounsel a re a t ad  idem. The d isputed  a rea  between the 

pa rties in these writ petitions is about the d isc harge of p roof on the 

test fo llowed  by 1st respondent.  The c irc umstanc es asserted  by the 

Department or exp la ined  by the 2nd  respondent a re sta ted  in deta il 

in the p rec ed ing pa ragraphs.  For b revity, I am not p roposing to 

refer to the c irc umstanc es onc e aga in. 

This Court is now c onc erned  with the c onc lusion rec orded  by 

the 1st respondent, namely tha t for sta ting  tha t these two entities 

a re inter-c onnec ted  or mutua lly depended , the evidenc e is 

insuffic ient is the find ing of fac t. 

The petitioner c an suc c essfully c ha llenge this find ing if it 

d raws the a ttention of the Court to some evidenc e whic h is before 

1st respondent whic h either missed  the a ttention of the 1st 

respondent or tha t the evidenc e, whic h is required  to be 

c onsidered  is not c onsidered  by the Tribuna l or there is perverse 

c onsidera tion of evidenc e.  The Tribuna l under the Ac t is 

c onversant, with the sc ope, purpose and  p rinc ip les, examined  the 

c ase of both the pa rties and  rec orded  the find ing tha t these two 

entities c annot be trea ted  as sing le entity.  This find ing is rec orded  

by notic ing  tha t the evidenc e or c irc umstanc e relied  upon by 

Department is insuffic ient. Unless it is pointed  out as observed  above 

tha t this reasoning  is inc orrec t, the issue does not c a ll for further 
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delibera tion.  The petitioner fa iled  to make out c ase for interfering  

with the impugned orders. 

Mr.Ba la ji submits tha t the assessment was p roc eeded  on the 

c onc lusion rec orded  by the Assistant Provident Fund  Commissioner 

tha t these two entities a re sing le entity.  Now the find ing of the 1st 

respondent tha t these a re two d istinc t entities is c onfirmed , he seeks 

c la rific a tion tha t the petitioner is not p rec luded  from independently 

examining ob liga tion of payment of PF by these two entities and  

taking appropria te dec ision.  It is need less to observe tha t onc e the 

find ings a re c onfirmed , if these two entities a re otherwise under the 

sc ope and  ob liga tion of the Ac t, the Department c an c erta inly 

issue notic e and  p roc eed  independently aga inst these two entities. 

 With the above observa tion, the writ petitions a re d ismissed .    

No order as to c osts. 

Misc ellaneous petitions, if any, pend ing, sha ll stand  c losed . 

   

_____________ 

S. V. BHATT, J 

Dt: 09-02-2017 

Prv 
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