
THE HON’BLE SRI  JUSTI CE M.GANGA RAO 

C.R.P.NO.1 5 2 6  OF 2 0 1 3  

 

ORDER:  

 

 This revision pet it ion, under Art icle 227 of the 

Const itut ion of I ndia, is filed being aggrieved by the order 

dated 06.02.2013 passed by the I  Junior Civil Judge, City 

Civil Court , Secunderabad, in I .A.No.1001 of 2011 in 

O.S.No.276 of 2010 whereby the applicat ion filed by the 

respondents under Order XXVI  Rule 9 of the Code of Civil 

Procedure, 1908 ( for brevity ‘CPC’)  was allowed. 

 

2. Originally, the suit  is filed by the pet it ioner herein for 

perpetual injunct ion claim ing that  he is the absolute owner 

and possessor of plot  bearing No.9 form ing part  of 

Sy.Nos.23/ 1, 23/ 2 and 24 adm easuring 267 square yards 

situated at  Rasoolpura, Balam rai, Secunderabad, having 

purchased the sam e from  Bharani Co-operat ive Housing 

Society Lim ited.  

 

3. The respondents herein filed the above I .A under 

Order XXVI  Rule 9 CPC seeking to appoint  an Advocate 

Comm issioner to inspect  the suit  schedule property so as to 

ascertain whether the suit  schedule property form s part  of 

Sy.No.22 at  Rasoolpura Village, as claim ed by the pet it ioner 

herein or Sy.Nos.23/ 1, 23/ 2 and 24 at  Rasoolpura Village, 

as claim ed by the respondents herein, with the assistance 
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of Revenue Surveyor and also contending that  the 

pet it ioner was never in possession of the suit  property and 

tem ples have been in existence at  the site for the past  

several decades. 

 

4. The revision pet it ioner filed a counter affidavit  denying 

the content ions of the respondents herein before the Court  

below that  the respondents are no way connected to any of 

the survey num bers;  they have no r ight  over the said 

property in any m anner;  injunct ion was granted against  the 

respondents herein in I .A.No.326 of 2010 on 30-04-2011;  

as the said order becam e final, the sam e is binding on the 

respondents herein;  there are no merits in the pet it ion filed 

by the respondents and thus prayed to dism iss the I .A. 

 

5. The t r ial court  after hearing both counsel and after 

perusing the record while allowing the I .A, held in 

paragraph No.8, as under: -  

“   8.  Perused the material on record.  The suit  has been filed 

by the respondent / plaint iff for perpetual injunct ion against  the 

pet it ioner/ defendant , claim ing absolute ownership over the suit  

schedule.  A perusal of the suit  schedule property in the plaint  

shows, that  the suit  schedule property form s part  of Survey 

Nos.23/ 1, 23/ 2 and 24.  Whereas it  is the content ion of the 

pet it ioner/ defendant  that  the suit  schedule property forms part  

of Survey No.22, on which respondent / plaint iff has no r ight  and 

the temples are in existence for the past  several decades on 

that  land.  Order 26 R.9 CPC reads as follows:  

“  in any suit  in which the Court  deem s a local 

invest igat ion to be requisite or proper for the purpose of 

elucidat ing any m at ter in dispute, …….. the court  m ay 
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issue a com m ission to such person as it  thinks fit  direct ing 

him  to m ake such invest igat ion and to report  thereon to 

the court .”  

 A perusal of the pleadings shows there is a serious dispute 

with regard to the locat ion of suit  schedule property and an 

issue also fram ed in this regard.  I n these circum stances, I  feel 

it  is just  and necessary to appoint  an Advocate Com m issioner, 

for the purpose of adjudicat ion of the mat ter in dispute.  The 

point  is answered accordingly.”  

 

6. Aggrieved by the said order, the pet it ioner filed the 

present  revision inter alia contending that  the respondents 

are not  claim ing any t it le personally, but  project ing as if it  

is part  of site belonging to tem ple.  However, no tem ple 

authorit ies have com e forward to contest  the m at ter and 

the suit  is also not  against  temple.  As such, allowing I .A 

and direct ing local inspect ion is unwarranted and 

im perm issible under law. 

 

7. To but t ress the above content ion, the learned counsel 

for the pet it ioner, relied on the judgm ent  of this Court  in 

Pen t a Ur m i la  an d  o t h er s v s. Kar u k o la  Ku m ar asw am y  

an d  o t h er s( 1) , wherein in para-6 of the judgm ent  held as 

under: -  

 “ I n a suit  for perm anent  injunct ion, the vital and 

im portant  issue is whether the plaint iffs are in 

possession of the suit  schedule land and whether 

there was at tem pt  by the defendant / s to interfere 

with such possession of plaint iffs.  The burden is 

ent irely on the plaint iffs to br ing convincing and 

cogent  evidence on record and for so doing, it  is not  
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perm issible for them  to invoke Order XXVI  Rule 9, 

which is intended for different  purpose.  Further, if 

at  this stage, Advocate Com m issioner files a report ,  

as directed the Appellate Court  with the assistance 

of Mandal Surveyor it  would certainly am ount  to 

int roducing addit ional evidence which is ordinarily 

not  perm issible unless proper applicat ion is m ade 

under Order XLI  Rule 27 sat isfying the condit ions 

therein ….”  

 

8. Further, the learned counsel for the pet it ioner relied 

on another judgment  of this Court  in Ar r ed la  Ram  Red d y  

an d  o t h er s v s. Ar r ed la  Al iv e lam m a ( 2) , wherein in para.6 

of that  judgm ent  it  has been held as under: -  

 “ I t  is t rue that  appointm ent  of Com m issioners 

under Order 26 C.P.C., is not  confined to any 

part icular circum stances.  Depending on the 

necessity in a suit , Com m issioners can be appointed, 

even to note down the physical features.  This, 

however would depend on the nature of relief 

claim ed in the suit .  When the physical features of 

the suit  schedule property are of hardly of any 

relevance, in a suit  for  perm anent  injunct ion, the 

necessity to appoint  a Com m issioner does not  ar ise.  

The resultant  report  is prone to be used as a 

m aterial, to support  the plea of possession etc.   

Such a course of act ion is im perm issible in law.”  

 

9. The learned counsel for the pet it ioner also relied upon 

an unreported order passed by this Court  on 29.06.2007 in 

C.R.P.No.5811 of 2005, and contended that  the 

respondents have to prove their case and it  is not  for the 

                                                 
2
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pet it ioner to disprove the case of the respondents. I n the 

unreported order relied by the pet it ioner i.e., in 

C.R.P.No.5811 of 2005, pet it ioners therein are the plaint iffs 

and their case was that  som e colum ns have been raised in 

the schedule property and they shall be rem oved.  I n those 

circum stances, this Court  held that  it  is for the plaint iffs to 

prove their  case but  not  for the defendants to disprove the 

sam e and further held that  the Com m issioner should not  

have been appointed in such a situat ion.  Coming to the 

case on hand, the respondents, who are the defendants in 

the suit , filed I .A. for appointm ent  of the Advocate 

Commissioner for ident ificat ion of the suit  schedule 

property with the help of Surveyor, but  not  the 

pet it ioner/ plaint iff and, therefore, the facts of the present  

case are different  from  that  of the facts of the case relied 

upon by the revision pet it ioner. 

 

10. On the other hand, the learned counsel for the 

respondents subm its that  the suit  schedule property form s 

part  of Sy.No.22 in which the pet it ioner/ plaint iff has no 

r ight  and the temples are in existence for the past  several 

decades in that  land.  Order XXVI  Rule 9 envisages that  in 

any suit , in which the Court  deem s a local invest igat ion to 

be requisite or proper for the purpose of elucidat ing any 

m at ter in dispute, then the Court  m ay issue a com m ission 
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to such person as it  thinks fit  direct ing him  to m ake such 

invest igat ion and to report  thereon to the Court  and in 

those circum stances the t r ial court  r ight ly allowed the 

I .A.1001 of 2001 and appointed the Advocate 

Commissioner to inspect  the suit  schedule property and 

ascertain whether the property form s part  of Sy.No.22 or 

Sy.Nos.23/ 1, 23/ 2 and 24 situated at  Rasoolpura, Balam rai, 

Secunderabad with the assistance of Revenue Surveyor and 

it  could not  be said that  it  am ounts to collect ion of evidence 

in support  of the part ies in the suit  and there is no illegality 

or irregular ity in appoint ing the Advocate Com m issioner.  

 

11. I n support  of his content ion the counsel for the 

respondents while relying on the judgm ents reported in 

Don ad u lu  Um a Dev i  v s. Gi r i k a Kat am aiah  @ Basaiah  

an d  o t h er s( 3 ) ;  Mu n d lad in n e Gop al  Red d y  v . 

P.Ram ach an d r a Red d y ( 4 ) ;  and Ban d i  Sam u el  an d  

an o t h er  v . Med id a Nag esw ar a Rao( 5 ) , contended that  

when there is a dispute with regard to the ident ificat ion of 

the suit  schedule lands, appoint ing an Advocate 

Commissioner cannot  be said to be an at tem pt  to gather 

evidence;  when the dispute is with regard to ident ity of the 

lands and its locat ion to elucidate the Court  in dispute with 

regard to ident ity of the land, the Court  has r ight ly 
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appointed an Advocate-Com m issioner;  the localizat ion of 

the property in quest ion is necessary for proper disposal of 

the injunct ion suit ;  a qualified surveyor can only properly 

dem arcate the property in quest ion and any am ount  of oral 

evidence in that  behalf not  sufficient  when there is a 

dispute as to the ident ity of the property;  and appointm ent  

of Advocate Commissioner for localizat ion of the property 

even by taking necessary assistance from  the qualified 

surveyor does not  am ount  to collect ing evidence. The 

counsel for the respondents further argued that  there is no 

absolute bar for appointm ent  of Com m issioner in a suit  for 

injunct ion under the provisions of Sect ion 75 and Order 

XXVI  Rule 9 CPC and also as per the law laid down by this  

Court  in Ban d i  Sam u el  (5 supra) . 

 

12. Here, in this case the dispute is with regard to ident ity 

of the property and interference of the respondents.  The 

Advocate Com missioner is appointed only to localize the 

suit  schedule property and it  would not  am ount  to gathering 

of evidence in support  of the part ies to the suit .  The 

Commissioner’s report  helps the Court  in deciding the lis 

properly by considering the evidence on record in its proper 

perspect ive.  The r ights of the part ies would not  change in 

respect  of the suit  schedule property. 
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13. Having considered the r ival content ions and 

judgm ents put forth by both the part ies, I  am  of the 

considered view that  the order passed by the t r ial Court  in 

appoint ing the Advocate Com m issioner to inspect  the suit  

schedule property and to ascertain whether the property 

form s part  of Sy.No.22 or Sy.Nos.23/ 1, 23/ 2 and 24 in 

Rasoolpura Village, with the assistance of Revenue 

Surveyor is not  cont rary to the provisions of Order XXVI  

Rule 9 CPC and, therefore, the revision pet it ion deserves to 

be dism issed. 

 

14. Accordingly, the Civil Revision Pet it ion is dism issed. 

No costs. Miscellaneous pet it ions pending, if any, shall 

stand closed.  

_______________ 

M.GANGA RAO, J 
03.11.2017  

TSNR 


