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JUDGMENT : (per the Hon’ ble Sri Just ice C.Praveen Kumar) 
 

 The sole accused in S.C.No.245 of 2012, on the f ile of the 

Sessions Judge, Anantapur, is the appellant .   He was t ried for two 

charges.   The f irst  charge was under Sect ion 302 IPC, for causing the 

death of one Boya Garla Thammanna, by cut t ing his throat  with a 

knife.   The second charge was under Sect ion 201 IPC, for screening 

the evidence.   Vide j udgment  dated 17.08.2012, the learned Sessions 

Judge convicted the accused on both the counts and sentenced him to 

suffer imprisonment  for life and pay f ine of Rs.500/ - in default  to 

suffer rigorous imprisonment  for two months under Sect ion 302 IPC.   

He was further convicted for an offence punishable under Sect ion 201 

IPC and sentenced him for rigorous imprisonment  for a period of three 

years and to pay f ine of Rs.200/ - with a default  clause. 

2. The facts as unveiled from the evidence of the prosecut ion 

witnesses are as under: 

(i) PW1 is the wife of the deceased, while PW2 is the father of 

the deceased.   PW5 is the wife of the accused and PW6 is the brother 

of the accused.   The other material witnesses are residents of 

Pulakunta village of Gummagat ta Mandal.    On the date of incident  

i.e.,  on 28.10.2011, at  about  07.00 p.m., the accused came to the 

house of PW1.   At  that  t ime, the deceased was sleeping in the house.  

Without  informing the purpose, the accused took the deceased away 
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from the house and thereafter the deceased did not  return home for 

ten days.   On 29.10.2011 i.e.,  on the next  day, at  about  07.00 a.m., 

PW15 the SI of Police, Gummagat ta Police Stat ion, while he was 

present  in the police stat ion, received a phone call about  not icing a 

dead body near Pulakunta cross road.   Immediately, he rushed to the 

spot  along with his staff  and found a male dead body lying near 

Pulakunta cross road.   One Macha Devanna (PW6) ident if ied the body 

as that  of his brother Macha Thippeswamy(accused) of Gonabavi 

village.   PW15 took PW6 to the police stat ion and recorded his 

statement , which is placed on record as Ex.P11.   Basing on the same, 

he registered a case in Crime No.35 of 2011, for the offences 

punishable under Sect ions 302 and 201 IPC.   Ex.P12 is the copy of the 

express FIR.   After receipt  of a copy of FIR, at  about  10.00 a.m., 

PW16 the CI of Police, Rayadurg, took up further invest igat ion in the 

crime, which was registered against  an unknown accused, showing the 

deceased as one Boya Macha Thippeswamy(accused).   On the same 

day, he went  to Pulakunta cross road, secured the presence of 

mediators and examined PWs.6 to 8.   At  about  11.30 a.m., he 

conducted inquest  over the body, which was lying on the margin of 

Rayadurg-Gummagat ta main road at  Ayyappa Nagar near Pulakunta 

cross road.   He found various inj uries on the body and the face was in 

a burnt  condit ion.   He seized the wearing apparel from the body, 

which are marked as MOs.1, 3, 6 and 8.   He also seized blood stained 

wooden beads chain from the right  hand wrist  of the deceased, which 

is marked as MO5.   Thereafter, he prepared a rough sketch of the 

scene, which is placed on record as Ex.P13.   During inquest , he 



 3 

examined and recorded the statements of PWs.6 to 8, basing on 

which, he found that  some known persons killed the deceased 

Theppaswamy, brought  his dead body and threw it  at  Pulakunta cross 

road.   Thereafter, the body was sent  for post  mortem examinat ion.   

PW14, the Civil Assistant  Surgeon (cont ract ), Community Health 

Cent re, Rayadurg, conducted autopsy over the dead body on 

29.10.2011, between 04.00 p.m. and 06.30 p.m. and issued Ex.P10, 

the post  mortem examinat ion report .   According to him, the cause of 

death was due to shock and hemorrhage due to mult iple inj uries.   On 

06.11.2011, while PW16 was in police stat ion, PWs.5 to 8 and one 

Devamma came to his off ice along with one Boya Macha 

Thippeswamy, who is the suspected deceased in the crime and then 

showed as an accused.   They informed him that  out  of mistake, they 

ident if ied the dead body as that  of the accused – Boya Macha 

Thippeswamy, whereas the body was not  that  of the accused.   PW16 

examined and recorded the statements of PW5 and re-examined 

PWs.6 to 8.   In view of the revised statements of PWs.5 to 8, PW16 

searched for the accused and also for the ident if icat ion of the 

deceased in Gummagat ta, Pulakunta and Gonabavi villages.   His 

invest igat ion revealed that  the dead body was that  of one Boya Gorla 

Thammanna and not  Boya Macha Thippeswamy and that  the suspected 

culprit  is Boya Macha Thippeswamy.   On 16.11.2011, at  about              

11.45 a.m., while PW11 Mandal Revenue Off icer,  Gummagat ta, was 

present  in the off ice, the accused approached him and confessed 

about  the commission of offence.   According to him, the accused 

confessed stat ing that  he borrowed Rs.60,000/ - from a cont ractor;  
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that  he came to know that  his wife and the cont ractor got  il l icit  

int imacy; on that  he and his wife got  separated; that  his brother-in-

law refused to send back his wife to him, hence he intended to kill his 

friend, who is the deceased and show to the world that  he himself 

died, by changing the dress on the dead body and also escape from 

payment  of debt  to the cont ractor.   The said statement  was reduced 

into writ ing which is placed on record as Ex.P5.  On the same day, at  

about  11.45 a.m., PW11 brought  the accused along with the said 

writ ten statement  to the police stat ion and produced him before 

PW16.   Immediately, he arrested the accused and interrogated him in 

the presence of PWs.12 and 13.   The accused is said to have 

confessed about  the commission of the offence in the presence of 

PWs.12 and 13, and also shown them the place where he has 

exchanged his dress with that  of the deceased; the place where he 

threw the dead body and concealed the crime weapon.   Ex.P6 is the 

admissible port ion of the confession.   The evidence of PW16 would 

further show that  at  about  03.15 p.m., the accused took them to a 

place near Gonabavi tank and seized one smoking pipe (ganj a pipe), 

blood stained earth and cont rol earth, which are marked as MOs.11 

and 12.   MO.7 is the smoking pipe.   At  about  04.15 p.m., the accused 

took them to Bheemireddygari Rangareddy f ield on the eastern side of 

Pulakunta gate, from where PW16 seized burnt  shirt  pieces (MO9), 

white polyester pancha pieces (MO8), burnt  pieces of cot ton 

underwear, two rows cot ton waist  thread under the cover of 

panchanama.   MO13 is the burnt  pieces of cot ton underwear.   MO14 

is the waist  thread.   Ex.P8 is the panchanama.   On the same day, at  
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about  05.15 p.m.  Later, Rayadurg police came to the house of PW1 

and took her to the police stat ion, where they showed her a 

photograph.  Basing on the dress and also the smoking pipe, PW1 

ident if ied the dead body as that  of the deceased.   

(ii) On complet ion of invest igat ion, PW 17 f iled a charge sheet , 

which was taken on the f ile as PRC No.3 of 2012, on the f ile of 

Judicial Magist rate of First  Class, Rayadurg. On commit tal to the Court  

of Sessions Judge, Anantapur, the same came to be numbered as 

S.C.No.245 of 2012.  

(iii) On appearance, charges under Sect ions 302 and 201 IPC 

were framed, read over and explained to the accused, to which the 

accused pleaded not  guilt y and claimed to be t ried.   

(iv) In support  of it s case, the prosecut ion examined PWs.1 to 

16 and got  marked Exs.P-1 to P-17 and M.Os.1 to 14.  Out  of 16 

witnesses examined by the prosecut ion, PWs.6, 7 and 12 did not  

support  the prosecut ion case and were t reated host ile.   No oral or 

documentary evidence is let  in on behalf of the defence.    

 (v) After closure of prosecut ion evidence, the accused was 

examined under Sect ion 313 Cr.P.C., with reference to the 

incriminat ing circumstances appearing against  him in the evidence of 

the prosecut ion witnesses, to which he denied.   

(vi) Basing on the circumstances relied upon by the prosecut ion 

to prove the guilt  of the accused, more part icularly, the theory of last  

seen, ident if icat ion of the clothes of the deceased and also the ext ra 
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j udicial confession made before PW11, the t rial Court  convicted the 

accused.   Challenging the same, the present  appeal came to be f iled 

through legal aid counsel.  

3. Sri B.Parameswara Rao, learned counsel for the appellant ,  

would submit  that  though there are eye witnesses to the incident  and 

the case rests on circumstant ial evidence.   According to him, the 

circumstances relied upon by the prosecut ion do not  form a chain of 

events, so as to connect  the accused with the crime.   He submits that  

init ially, the prosecut ion proceeded on the foot ing, as if  the accused 

was the deceased in this case.  When the suspected deceased 

surfaced, he was shown as an accused and thereafter the pet it ioner 

has been implicated in the case.    Since the circumstances relied 

upon are not  proved beyond reasonable doubt , he would submit  that  

convict ion cannot  be sustained.    

4. On the other hand, learned public prosecutor would submit  that  

the circumstances relied upon by the prosecut ion do form a chain of 

events, more part icularly, with regard to deceased being last  seen in 

the company of the accused; the ext ra j udicial confession made 

before PW11 and the recovery of art icles, pursuant  to the confession 

made by the accused.   In view of the same, he would submit  that  the 

order under challenge warrants no interference by this Court . 

5. The point  that  arises for considerat ion is whether the 

prosecut ion was able to prove the guilt  of the accused, beyond 

reasonable doubt?    
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6. As stated earlier, there are no eye witnesses to the incident  and 

the case rests on circumstant ial evidence.   It  is now to be seen 

whether the circumstances relied upon by the prosecut ion are 

established by legal evidence and if  so whether they form a chain of 

events connect ing the accused with the crime.   

7. As seen from the record, the evidence of PW1 would show that  

on 28.10.2011, at  about  07.00 p.m., the accused took the deceased 

from his house, without  any purpose.   Thereafter, neither the 

accused nor the deceased returned to the village.   The evidence of 

PWs.1 and 2 would further disclose that  they searched for the 

deceased for a period of ten days, but  he did not  return.   However, 

the evidence of PWs.5 and 6 would show that  on the next  day i.e., 

29.10.2011, they found the body near a cross road and basing on the 

clothes and art icles found on the body, it  was ident if ied to be as that  

of the accused.   Hence, a report  was lodged by PW6, which lead to 

regist rat ion of a crime, wherein the accused herein was shown as the 

deceased.   The said fact  is not  in dispute.    

8. A perusal of the FIR, which came to be registered by PW15, 

amply establishes that  a crime was registered against  an unknown 

person, showing the accused herein as deceased in the case.   Neither 

PW1, nor PW2 gave any report  about  the missing of the deceased.   

About  15 to 20 days later, the alleged deceased in the said case 

surfaced.   Then immediately, PWs.5, 6 and 7 (host ile witnesses) are 

alleged to have gone to the police stat ion and informed about  the 

mistaken ident ity in ident ifying the body.   Hence, PW16 recorded the 
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statements of the witnesses showing one Boya Gorla Thammanna as 

the deceased in the crime, instead of Boya Macha Thippeswamy.   

Thereafter, he started invest igat ing the crime on those lines.   On 

16.11.2011, the ext ra j udicial confession was said to have been made 

by the accused before PW11, confessing about  his guilt  in the 

commission of the offence, basing on which the accused was arrested.   

These are all the undisputed facts in the crime.    

9. Now, it  is to be seen whether the circumstance of last  seen 

together and the ext ra j udicial confessions coupled with the 

recoveries made, would establish the guilt  of the accused in the 

commission of the offences? 

10. The fact  that  the death was homicidal death is not  in dispute.    

PW14, the doctor, who conducted post  mortem examinat ion, deposes 

to that  effect . 

11. The circumstances which are pressed into service by the 

prosecut ion to establish the guilt  of the accused are: 

(a)  The theory of last  seen; 

(b) Ext ra j udicial confession (Ex.P5), made before PW11 and the 

recovery made pursuant  to the confession of the accused. 

12. (a) The theory of last  seen:  

PW1 in her evidence deposed as under: 

“ On the date of incident , the accused came to our 

house at  about  07.00 p.m.   My husband was sleeping in 

the house.   Without  informing the purpose, the accused 
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took my husband away from the house.   My husband did 

not  return home for about  10 days.   Later, Rayadurg 

police came to our house and took me to the police 

stat ion…………..”  

PW2 in his evidence deposed as under: 

“  On the date of incident , at  about  07.00 p.m., 

the accused came to our house and took away the 

deceased without  revealing the purpose.   As the 

deceased did not  return home, we searched for him for 

about  one month.   In the meanwhile, we came to know 

that  a murder took place near Pulakunta bus stand.   

There was rumor that  my son/ deceased killed the 

accused.   On the basis of that  rumor, police 

apprehended my other two sons and kept  in lockup for 8 

days. 

Later, the accused came and appeared before the 

police and my sons were released.   Then, it  came to 

light  that  the accused killed my son and burnt  the dead 

body.   Later, Rayadurg Inspector showed photos, burnt  

clothes, weapons and other material.    We ident if ied 

some of the art icles as that  of my deceased son.   PW1 

and my two other daughters-in-law also came to the 

police stat ion for ident if icat ion and they ident if ied the 

art icles as that  of my deceased son.   We suspect  the 

accused as the culprit  of the murder” . 

13. The evidence of these two witnesses show that  on 28.10.2011, 

at  about  07.00 p.m., the accused came and took the deceased.   

Thereafter, neither of them was available in the village, for a period 

to ten to f if teen days.   PW3 was another person, who was examined 

by the prosecut ion to speak in respect  of the accused being last  seen 

in the company of the deceased.   His evidence is to the effect  that  a 

day prior to his death, between 03.30 p.m. and 04.00 p.m., the 
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deceased along with a st ranger came to his shop and purchased one 

quarter bot t le of cheap liquor by paying Rs.46/ -.    However, he failed 

to ident ify the person, who accompanied the deceased, as that  of the 

accused.   Similarly, PW4, who was also examined to speak to the said 

circumstance, stated that  the deceased came to purchase beedies 

between 04.00 and 05.00 p.m.   According to him, the deceased alone 

came to the shop.    

14. Therefore, the evidence of PWs.3 and 4, which is sought  to be 

used by the prosecut ion, to prove the theory of last  seen, may not  be 

of any help to the prosecut ion.   Even if  the evidence of PWs.1 and 2 

is taken into considerat ion, their evidence in chief is to the effect  

that  on the date of incident  at  about  07.00 p.m., the accused and the 

deceased both left  together.   There is no evidence on record as to 

what  happened thereafter.   On the other hand, the case of the 

accused is that  both of them never went  together on 28.10.2011.  The 

post  mortem doctor, who was examined to speak to the death of the 

deceased does not  anywhere say the period during which death 

occurred.   His evidence is silent  on that  aspect .   After referring to 

the inj uries on the body and also inj uries caused to internal organs, he 

only states that  the said inj uries on the body, could be possible by 

MO10.    Neither the evidence of PW14, nor the post  mortem 

cert if icate, Ex.P10 issued by him, does not  anywhere indicates the 

t ime during which the death must  have occurred.    

15. At  this stage, it  would be useful to ext ract  relevant  admissions 

in the evidence of PW1, which are as under: 
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“ Till the police showing the photograph in the 

police stat ion, we were thinking that  the dead body 

belongs to the accused.   We have not  gone to the police 

stat ion voluntarily to complain that  my husband was in 

the company of the accused and that  the whereabouts of 

my husband were not  known.   We did not  complain to 

villagers also about  disappearance of my husband and 

that  my husband went  along with the accused.   Only in 

the police stat ion, I stated for the f irst  t ime that  the 

accused and my husband together left  the house. 

I cannot  say specif ic ident if icat ion marks on the 

dress of my husband.   As the police showed, I ident if ied 

them a that  of my husband.   I do not  know what  dress 

was worn by the accused on the date of incident .   I saw 

MO.4 and 5 for the f irst  t ime in the police stat ion as 

police showed them to me……   

In the photo, face of the dead body was found in 

complete burnt  condit ion.   I saw clothes and also 

smoking pipe in the photograph with the help of which, I 

ident if ied my husband” .    

16. From the admissions made by PW1, it  is clear that  though her 

husband was missing since ten days, no effort  was made by any one of 

them to lodge a report  in the police stat ion.  They did not  even 

complain to the villagers about  disappearance of deceased and never 

informed anybody about  the accused and the deceased leaving the 

house at  07.00 p.m.    For the f irst  t ime in the police stat ion, it  was 

informed, that  the accused and the deceased together left  the house.    

17. Therefore, from the above, it  is clear that  only after the 

accused, who was init ially suspected as deceased, surfaced after ten 

days, they went  to the police stat ion and then it  was disclosed about  

the accused and the deceased leaving the house on 28.10.2011 at  
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07.00 p.m.    No explanat ion is forthcoming as to why PWs.1 and 2 

kept  quite without  informing anybody about  the accused and the 

deceased leaving the house together on that  day.  Therefore, in the 

absence of any t iming by the post  mortem doctor, the evidence of 

PWs.1 and 2 deposing about  the accused and deceased leaving the 

house at  07.00 p.m. may not  be, an incriminat ing circumstance 

point ing out  the guilt  of the accused. 

18. (b) Ext ra j udicial confession Ex.P5, made before PW11 and the 

recovery made pursuant  to the confession of the accused: 

It  is also to be noted here that  ident ity of the deceased is not  in 

dispute.   PWs.1 and 2 both of them in their cross examinat ion 

admit ted that  they were able to ident ify the body as that  of the 

deceased basing on the clothes and smoking pipe shown in the 

photograph.   PW2, infact , categorically admits that  the face 

was not  ident if iable in the photo shown by the police.   PW1 in 

her cross examinat ion further admits that  she cannot  speak 

about  any specif ic ident if icat ion marks on the dress of her 

husband.  Since the police showed them, she ident if ied it  as 

that  of her husband.   She also says that  she does not  know 

what  dress, the accused was wearing on that  day.   She further 

admits that  she saw MOs.4 and 5 for the f irst  t ime, when the 

police showed them.   From the admissions made by PW1 with 

regard to the clothes and the ornaments worn by the deceased 

on the date of incident , a doubt  arises as to whether really the 

clothes which were said to have been recovered pursuant  to the 
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confession made by the accused on 16.11.2011, i.e.,  nearly 18 

days after the incident , can be believed.   Though some of the 

clothes were stained with blood, there is no evidence to show 

that  blood found on the clothes was either that  of the accused 

or of the deceased.   Since the face of the body was totally 

damaged beyond recognit ion, we feel that  ident if icat ion basing 

on the clothes and smoking pipe cannot  be made the basis. 

19. Another fact  which is to be noted, at  this stage, is evidence of 

PW12, who acted as panch witness for the alleged recovery, did not  

support  the prosecut ion case and he was t reated host ile.   

20. Before dealing with the ext ra-j udicial confession made before 

PW11, it  would be appropriate to ext ract  the evidence of PW11, 

which reads as under: 

 “ On 16.11.2011 at  about  09.00 a.m., I was present  

in MRO Off ice, Gummagat ta.   Then, a person by name 

Boya Macha Thippeswamy approached me and made 

confession about  a murder.   He is the accused.   He 

confessed that  he murdered one Boya Gorla Thammanna 

of Gonabavi village, that  police were searching for him 

and that  he intended to surrender to the police and 

requested me to assist  him.   The accused confessed that  

he borrowed Rs.60,000/ - from a cont ractor, that  he 

came to know that  his wife and the cont ractor got  il l icit  

int imacy, that  his wife and he got  separated, that  his 

brother-in-law refused to send back his wife to him 

(accused), that  he intended to kill his friend who is the 

deceased and show to the world that  (he) died by 

changing the dress to the dead body and that  in that  

manner, he can escape discharging the debt  to the 

cont ractor Ramanj ineyulu (PW9) and hence, he has 
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commit ted the murder.   I recorded his statement  and 

obtained his signature.   It  is Ex.P5.”  

21. After reducing the statement  of the accused into writ ing, PW11, 

produced the accused before PW16, who arrested the accused and 

recorded his confession.   In the said confession, the accused is said to 

have confessed about  the commission of the offence, but  st rangely, 

the person, in whose presence the said confession was recorded, 

namely the at tender Babu, in the off ice of MRO, his signature was not  

taken.   Things would have been dif ferent , had the signature of the 

at tender was taken as a witness, for more than one reason.   First ly, 

PW16 the invest igat ing off icer in his cross examinat ion admits that  the 

pat tern of writ ing of Exs.P5 and P6 i.e. recorded statement  (ext ra 

j udicial confession) and confession statement  before PW13, which 

lead to recovery are one and the same.   Therefore, from the 

admission made by PW16, a doubt  arises as to whether really the 

accused made any ext ra j udicial confession before PW11 or whether 

the said confession was brought  into existence at  the instance of the 

police.   If  really two confessions were writ ten at  two dif ferent  t imes 

by two dif ferent  people, the pat tern of writ ing cannot  be the same.   

Apart  from that , PW16, while referring to Ex.P5 and P6 states that  

mahazarnama were writ ten by their constable.   Hence, a doubt  arises 

with regard to the accused making a confession before the police, 

nearly 18 days after the incident , that  too before the MRO, whose 

off ice is situated at  a distance of one kilometer from the police 

stat ion.   Further, the recording of confession at  08.30 a.m. in the 

off ice of MRO, also appears to be slight ly suspicious, since no 



 15 

Government  off ice would be open before 09.30 a.m. and there are no 

specif ic reasons for the MRO to be present  in the off ice by             

08.30 a.m. 

22. Having regard to the above circumstances, we feel that  the 

circumstances relied upon by the prosecut ion are not  established 

beyond reasonable doubt  and hence convict ion of the accused needs 

to be set  aside by extending benefit  of doubt . 

23. Accordingly, in the result ,  the Criminal Appeal is allowed.  The 

convict ion and sentence recorded against  the appellant / accused by 

name Boya Macha Thippeswamy,  in the j udgment  dated 17.08.2012, 

in Sessions Case No.245 of 2012, on the f ile of the Dist rict  and 

Sessions Judge, Anantapur, for the offences punishable under Sect ions 

302 and 201 of I.P.C., is set  aside and he is acquit ted for the said 

offences.  Consequent ly, the appellant / accused shall be set  at  liberty 

forthwith, if  not  required in any other case. 

24. Consequent ly, miscellaneous pet it ions, if  any, pending shall 

stand closed.   
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