
HON' BLE SRI  JUSTI CE M. SATYANARAYANA MURTHY 
 

CI VI L REVI SI ON PETI TI ON No .3 4 8  o f  2 0 1 3   
 

ORDER:   

 

This Civil Revision Pet it ion, under Art icle 227 of the 

Const itut ion of I ndia, is filed challenging the Order 

10.10.2012 in I .A.No.719 of 2008 in O.S.No.659 of 2008 

passed by Addit ional Junior Civil Judge, Cyberabad, 

Kukatpally at  Miyapur, allowing an applicat ion filed under 

Sect ion 151 CPC to appoint  new Advocate Comm issioner to 

locate the suit  schedule plot  with the help of Mandal 

Surveyor or Assistant  Director of Survey and Set t lem ent , 

Serilingam pally Mandal, Ranaga Reddy Dist r ict .  

The respondent  herein filed suit  O.S.No.659 of 2008 

for injunct ion sim plicitor alleging that  the he purchased a 

plot  for Rs.12,000/ -  under registered Sale Deed, Docum ent  

bearing No.9275 of 1990, dt .24.07.1990 from  Erani 

Mallaiah and others and since then she is in possession and 

enjoym ent  of the property and the revision 

pet it ioner/ defendant  allegedly made an at tempt  to infr inge 

or invade the legal r ight  of the plaint iff.  The schedule of the 

property is annexed to the plaint  and described as follows:   

“  all that  resident ial Plot  No.116 in Sy.No.78 adm easuring 

300 sq.yards equivalent  to 250.80 sq.m t rs situated at  Madhapur 

village Gram panchat , Serilingam pally Mandal and Municipalit y 

Ranga Reddy Dist r ict . 

North:   Road, South:  Neighbour’s;  East :  plot  No.115 and 

West—Plot  No.117” . 
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 The respondent  herein/ plaint iff filed I .A.No.3148 of 

2004 under Order 26 Rule 9 CPC to appoint  an advocate 

com m issioner to note the physical features of the suit  

schedule property, rem iniscence of com pound wall in the 

suit  schedule site and other physical features.  I nit ially, an 

Advocate Com m issioner was appointed by the Court  and he 

visited the suit  schedule property and filed his report .  

The pet it ioner herein/ defendant  appeared before the 

Court  and filed Writ ten Statem ent  raising several object ions 

with regard to ident ity of the property while contending that  

he is the owner of Plot  No.2/ A in Sy.No.77(part )  of Pat r ika 

Nagar, Madhapur, Serlingam pally and the property 

purchased by the respondent / plaint iff is dist inct  and 

thereby denied the r ight  of the respondent / plaint iff in the 

schedule property.  

To ident ify the schedule property with the help of 

Mandal Surveyor, the respondent  herein/ plaint iff sought  

appointm ent  of an advocate com m issioner.   

The respondent  therein filed Counter denying the 

m aterial allegat ions, inter alia, contending that  an ex parte 

order was passed appoint ing an Advocate Com m issioner in 

I .A.No.3148 of 2004 and the Comm issioner filed his report  

before the Court  and later inter im  injunct ion granted by the 

Court  was set  aside and the CMA preferred against  it  was 
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also dism issed confirm ing the Order passed by the t r ial 

Court .  He further adm it ted that  his plot  is situated in 2/ A in 

Sy.No.77(part )  of Pat rika Nagar, Madhapur, 

Serilingam pally. However, disputed the appointm ent  of 

Advocate Com m issioner since appointm ent  of an Advocate 

Commissioner to localise the schedule property am ounts to 

collect ion of evidence.  

The t r ial Court , upon hearing both the counsel, 

appointed Sm t  Shalini, Advocate, as Comm issioner with a 

specific direct ion to localize the suit  schedule property with 

the help of Mandal Surveyor.  

Aggrieved by the Order dt .10.10.2012 in I .A.No.719 

of 2008 in O.S.No.659 of 2008, the respondent  before the 

t r ial Court  preferred this revision, under art icle 227 of the 

Const itut ion of I ndia, raising several content ions and the 

m ain ground urged before this Court  is that  when earlier 

Commissioner Report  was not  expunged on the object ions 

raised by him , second com m issioner cannot  be appointed 

for the sam e purpose and appointm ent  of com m issioner in 

a suit  for injunct ion sim plicitor amounts to collect ion of 

evidence and prayed to set  aside the Order dt .10.10.2012.  

Learned counsel for the revision pet it ioner/ defendant , 

while reiterat ing the grounds urged in the pet it ion, placed 

reliance on the judgm ent  of this Court  in CRP No.571 of 
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2015 dt . 27.02.2015 (C. Vam sh id ar  Red d y  v . P. 

Su r y an ar ay an ar ao )  and based on the pr inciple laid down in 

the above judgm ent , he requested to set  aside the Order 

dt .10.10.2012 passed by the t r ial Court .  

Learned Counsel for the respondent / plaint iff, while 

support ing the Order in all respects, placed reliance on two 

judgm ents of this Court  reported in G.L. Pu r u so t h am  an d  

o t h er s v  Y. Nag ar a j u  an d  an o t h er 1  an d  Don ad u lu  Um a 

Dev i  v . Gi r i k a Kat am aiah  @ Basaiah  an d  o t h er s2.   

Considering r ival content ions and perusing the 

m aterial available on record, the point  that  ar ise for 

considerat ion is:   

“Whether an Advocate Com m issioner can be appointed in a 

suit  for injunct ion sim plicitor to localise the suit  schedule land  

with the assistance of Mandal Surveyor or with Assistant  Director 

of Survey and Set t lem ent , Serilingam pally Mandal,  R.R. Dist r ict  

and if so, whether the order passed by the t r ial Court  be 

sustained”  ? 
 

POI NT:  Undisputedly, the suit  is filed for injunct ion 

sim plicitor and ident ificat ion of the property is not  in 

dispute for the reason that  the schedule is annexed to the 

plaint  with specific plot  num bers and boundaries, as 

required under Order 7 Rule 3 CPC, which enables the Court  

to ident ify the property, but  because of denial of ident ify of 

                                                            

1 2015 (5) ALD 460 

2 2013(1) ALT 548 
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the property by the defendant  in the Writ ten Statement , the 

respondent  herein/ plaint iff sought  appointm ent  of an 

Advocate Com m issioner to localise the schedule property.  

I n norm al course, when a suit  is filed for injunct ion 

sim plicitor, the init ial onus is on the plaint iff,  who 

approached the Court , to establish his independent  case by 

adducing posit ive evidence, instead of resort ing such 

procedure, the respondent / plaint iff wanted to get  the 

property localised though he is certain about  the ident ity of 

the property, in view of the schedule annexed to the plaint . 

That  apart , earlier Com m issioner filed his report  and the 

sam e was considered along with the object ions filed by the 

pet it ioner herein and it  is st ill pending for considerat ion.  I n 

such a case, filing of an applicat ion for appointm ent  of 

second com m issioner, without  expunging the earlier 

Commissioner’s report , is im perm issible under law, in view 

of the judgm ent  of this Court  reported in Du r g am  

Man g am m a v s P. Moh an  An d  An o t h er 3,  wherein this 

Court  held that  unless first  com m issioner’s report  is 

expunged, second Advocate Com m issioner cannot  be 

appointed.  

 Here, according to the respondent / plaint iff,  first  

com missioner’s report  is not  expunged and it  is pending for 

                                                            

3 1991 1 ALT 269 
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considerat ion. Therefore, in view of the law declared by this 

Court , referred to supra, appointm ent  of an Advocate 

Comm issioner for the sam e purpose is illegal.  

 I n C. Vam sh id h ar  Red d y ’s  case, referred to supra, 

this Court  held that  an Advocate Com m issioner cannot  be 

ent rusted with the task of resolving the dispute as to which 

of the part ies is in possession of the suit  schedule property, 

lest , such a course amounts to appoint ing an Advocate 

Commissioner to gather evidence.  

 The principle laid down in the above judgm ent  is 

applied, the appointment  of second Advocate 

Comm issioner, without  expunging the earlier 

Comm issioner’s report  in I .A.No.3148 of 2004, is not  

m aintainable.   

 The learned counsel for the respondent  herein while 

contending that  the com m issioner can be appointed to 

localise the property and placed reliance on a judgm ent  of 

this Court  in G.L. Pu r u so t h am ’s case  (1 supra) , wherein 

this Court  while deciding an applicat ion under Order 26 Rule 

9 CPC held that  when the Advocate Com m issioner went  to 

note down the physical features, no one disputed about  the 

ident ificat ion of the suit  property and after lapse of six 

m onths, the pet it ioners cam e up with this pet it ion, because 

the pleadings of the part ies m andate the Court  to decide as 
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to who encroached whose land. Therefore, the appointm ent  

of second Advocate Comm issioner to re-visit  the schedule 

property is perm issible.  

 Sim ilar ly in Don ad u lu  Um a Dev i ’s  case (2 supra) , 

this Court  held that  in a suit  for perm anent  injunct ion when 

there is a dispute or issue with regard to ident ity of a 

property, advocate com m issioner can be appointed.  

 The law declared in the above two judgm ents is that  

when there is a dispute regarding ident ity of the property, a 

com m issioner can be appointed even in a suit  for injunct ion 

sim plicitor.   

I n the present  case, the respondent  herein is not  

disput ing the ident ity of the property, whereas, the 

defendant / pet it ioner herein is disput ing ident ity of the 

property with reference to boundaries. Therefore, the 

burden is on the defendant  to prove that  the property, 

which the pet it ioner is claim ing, is different  from  the 

property based on the boundaries.  But  the pet it ioner 

cannot  ent rust  the task of ident ifying his own property to 

Advocate Com m issioner when he is certain about  the 

property in dispute based on boundaries, survey num bers 

and plot  num bers.  
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This Court  in an ident ical situat ion in Bat ch u  

Nar ay an a Rao  v . Bat ch u  Ven k at a Nar asim h a Rao 4 ,  

Kod u r u  Sesh a Red d y  v . Go t t ig u n d ala Ven k at a Ram i  

Red d y  an d  o t h er s5  an d  Yen u g on d a Bal  Red d y  v . 

Man em m a an d  o t h er s6 ,  held that  a com m issioner cannot  

be appointed for collect ion of evidence in a suit  for 

declarat ion and perm anent  injunct ion or in a suit  for 

injunct ion sim plicitor, to note down the physical features of 

the land as it  am ounts to collect ion of evidence.  Sim ilar 

view was expressed by this Court  in Mal la  Bh ask ar a Rao  

an d  o t h er s v  Kon ch ad a An an d a Rao 7 .  Therefore, in view 

of the law declared by this Court , referred to supra, the 

appointm ent  of second Advocate Com m issioner for the 

sam e purpose, without  expunging the first  comm issioner’s 

report , is illegal and therefore, the t r ial Court  com mit ted a 

grave error in appoint ing Sm t . Shalini, Advocate, to locate 

the suit  schedule plot  with the help of Mandal Surveyor or 

Assistant  Director of Survey and Set t lem ent , 

Serilingam pally Mandal, Ranaga Reddy Dist r ict  and 

therefore, the present  Revision Pet it ion is liable to be 

allowed.  

                                                            

4 2010 (5) ALD 83 
5 2006(1) ALD 372 
6 2011(2) ALD 472 
7 1999 (5) ALD 113 
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 I n the result , this Civil Revision Pet it ion is allowed 

set t ing aside the Order dt .10-10-2012 in I .A.No.719 of 

2008 on the file of Addit ional Junior Civil Judge, Cyberabad, 

Kukatpally at  Miyapur. However, the Addit ional Junior Civil 

Judge, Cyberabad, Kukatpally at  Miyapur, is directed to 

dispose of the suit , as expedit iously as possible, in view of 

the request  m ade by the learned counsel for pet it ioner.   

  As a sequel, m iscellaneous pet it ions, if any, pending 

in this case, shall stand dism issed. 

                                            
____________________________________________ 

                                   M. SATYANARAYANA MURTHY, J  

Date:    29-06-2017. 

eha 
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HON' BLE SRI  JUSTI CE M. SATYANARAYANA MURTHY 
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