
 

 

  THE HONOURABLE SRI JUSTICE RAJA ELANGO 

& 

THE HONOURABLE SRI JUSTICE P. KESHAVA RAO 

CRIMINAL APPEAL No.316 of 2011 

JUDGMENT: (Per Hon’b le Sri Justic e P. Keshava  Rao) 

 

 

 This Crimina l Appea l is filed  by the appellant-ac c used  No.1 

aggrieved  over the c onvic tion and  sentenc e imposed  by the VII 

Add itiona l Metropolitan Sessions Judge, Hyderabad , vide judgment 

da ted  9.2.2009 in S.C.No.328 of 2008. 

2. The c ase of the p rosec ution in b rief is as follows: 

(i) The appellant-A.1 borrowed  a  sum of Rs. 60,000/ - from the 

dec eased-Devineni Kishore.  In tha t c onnec tion, the dec eased  

a long with PW.4-B. Venka ta  Naresh Babu went to the appellant-A.1, 

who was resid ing  in fla t No.401 Vahini towers, Kukka tapa lly Housing 

Board , demanded  to repay the sa id  amount.  There ensued  some 

hea ted  a rguments between A.1 and  the dec eased .  Ac c ord ing to 

the p rosec ution, this is the motive for the ac c used  to elimina te the 

dec eased .   

 (ii) While matter stood  thus, on 20.10.2007, the dec eased  

a long with PW.2-Narender Kumar and  PW.11- Naga  Suresh 

c onsumed liquor a t Ameerpet near the offic e of P.W.1- Devineni 

Papa iah, who was the fa ther of the dec eased , and  therea fter, they 

sta rted  on 2 two wheelers to g ive send  off to the dec eased  a t 

Ameerpet Bus stand .  When they reac hed  Image Hosp ita l a t 

Ameerpet, A.1 and  A.2 stopped  their motorc yc les. The dec eased  

got down from the motorc yc le and  went a long with A.1 and  A.2 to 
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some d istanc e.  Then, A.1 stabbed  the dec eased  while A.2 c aught 

hold  of the dec eased .  La ter they absc onded  from the sc ene of 

offenc e.  The dec eased  was shifted  to Image hosp ita l, where the 

doc tor notic ed  tha t the dec eased  was b rought dead .  The same 

was intima ted  to the polic e.  On the same night a t about 1:30 a .m. 

PW.1-fa ther of the dec eased  lodged  Ex.P.1-c omp la int, whic h was 

reg istered  as a  c ase in Crime No.753 of 2007 on the file of Panjautta  

Polic e Sta tion, for the offenc e under Sec tion 302 IPC. The Inspec tor 

of Polic e, Panjagutta  took up  investiga tion, visited  the sc ene of 

offenc e and  observed  in the p resenc e of panc h witnesses. The 

Inspec tor a lso examined  the eyewitnesses and  rec orded  their 

sta tements.  The inquest was a lso c onduc ted  over the deadbody of 

the dec eased  in the p resenc e of panc has.  On 5.11.2007, A.1 was 

taken into c ustody and  his c onfession was rec orded  in the p resenc e 

of panc has and  in pursuanc e of his d isc losure sta tement M.O.1-

knife, whic h was used  in c ommission of the offenc e was seized .  A.2 

surrendered  before the c ourt below and  his c ustody was g iven to 

the polic e and  a fter rec ord ing his c onfessiona l sta tement in the 

p resenc e of panc has, aga in he was sent to jud ic ia l c ustody.  The 

Test Identific a tion pa rade of A.1 and  A.2 was a lso c onduc ted  by 

the Magistra te.  After c omp letion of the investiga tion, the Inspec tor 

of polic e la id  c harge sheet aga inst the ac c used . 

3.    The lea rned  XIV Add itiona l Chief Metropolitan Magistra te, 

Hyderabad , took the c ase on file and  c ommitted  the c ase to the 

Court of Session.  On suc h c ommitta l, the lea rned  Sessions Judge 

reg istered  it as S.C.No.328 of 2008 and  made over it to the lea rned  

VII Add itiona l Metropolitan Sessions Judge, Hyderabad .  
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4.    The tria l Court framed  a  c harge under Sec tion 302 IPC aga inst 

A1 and  a  c harge under Sec tion 302 r/ w 34 IPC aga inst A2, read  

over and  exp la ined  to them, for whic h they p leaded  not guilty and  

c la imed  to be tried .  

 

5. During  the c ourse of tria l, P.Ws.1 to 18 were examined  and  

Exs.P1 to P16 and  M.Os.1 to 3 were marked  on beha lf of the 

p rosec ution.  No ora l or doc umenta ry evidenc e was adduc ed  on 

beha lf of the ac c used .  

 

6. On apprec ia tion of ora l and  doc umenta ry evidenc e, the tria l 

Court found  the appellant-A1 a lone guilty for the offenc e under 

Sec tion 302 IPC and  c onvic ted  and  sentenc ed  him to undergo life 

imprisonment.  A2 was ac quitted  for the c harge leveled  aga inst 

him.   Aggrieved  by the c onvic tion and  sentenc e imposed  by the 

tria l Court aga inst A1, the p resent appea l has been p referred .  

 

7.       The lea rned  Counsel for the appellant submitted  tha t  P.Ws.2 

and  11, who a re a lleged  eyewitnesses to the oc c urrenc e, a re the 

interested  witnesses and  as per the c ase of the p rosec ution itself, 

P.Ws.2 and  11 were in d runken sta te a t the time of oc c urrenc e and  

therefore, their evidenc e c annot be relied  upon.  He further 

submitted  tha t P.W.3, who is c ited  as an independent eyewitness to 

the oc c urrenc e d id  not support the c ase of the p rosec ution.    

Therefore, it is not justified  in relying  upon the interested  and  

inc onsistent evidenc e of P.ws.2 and  11. 
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8. Learned  Add itiona l Pub lic  Prosec utor submitted  tha t the tria l 

Court has apprec ia ted  the evidenc e in a  p roper perspec tive and  

tha t the judgment of the tria l Court does not warrant any 

interferenc e by this Court. 

 

9. Now, the point tha t a rises for c onsidera tion in this appea l is: 

“ Whether the c onvic tion and  sentenc e imposed  by the tria l 

Court aga inst the appellant warrants any interferenc e by this 

Court?”  

 

10. The med ic a l evidenc e estab lishes tha t the dea th of the 

dec eased  is homic ida l. 

 

11. Now, it has to be examined as to whether there was any 

motive on the part of the appellant in c ommission of the offenc e as 

a lleged  by the p rosec ution, (2) whether the c ase of the p rosec ution 

is supported  by the a lleged  eye witnesses and  (3) whether the 

evidenc e of the a lleged  eyewitnesses c oup led  with the evidenc e 

of the Med ic a l offic er, estab lishes the c ase of the p rosec ution 

beyond  a ll reasonab le doub t.  

 

12. With regard  to the motive for the offenc e, it is the c ase of the 

p rosec ution tha t p rior to the inc ident in question, there were 

d isputes between the appellant and  the dec eased  in c onnec tion 

with money transac tion.   The appellant borrowed  the amount from 

the dec eased  and  when the dec eased  demanded  the appellant 

to repay the same, the appellant quarreled  with the dec eased  and  

p lanned  to do away with the life of the dec eased  and  on the da te 

of oc c urrenc e, he stabbed  the dec eased .  
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13. In this regard , it is the c ase of the p rosec ution tha t when the 

dec eased  a long with P.W.4 went to the appellant to demand  the 

amount lent by him p rior to the inc ident in question, there was some 

hea ted  exc hange of words between the dec eased  and  the 

appellant.  In this regard , P.W.4 in his c hief-examina tion sta ted  as 

follows: 

“ The dec eased  told  him tha t the person resid ing  in Fla t No.401 

borrowed  Rs.60,000/ -from him and he wanted  to demand him for  

return of the sa id  amount.  In tha t regard , the dec eased  took him to 

fla t No.401.  There were some exc hange of words between the 

dec eased  and  the sa id  person, who borrowed  the amount.  After 

some time, while P.W.4 and  the dec eased  were returning, aga in the 

dec eased  went to the fourth floor where tha t fla t is loc a ted , and  

P.W.4 followed  him and notic ed  tha t fla t No.401 was loc ked .  While 

they were returning and  a lso a fter reac hing home there was 

c onversa tion between the dec eased  and  the sa id  person, who 

borrowed  the amount on mob ile.   La ter, the dec eased  told  him tha t 

he was leaving for Vijayawada.  

In his c ross-examination, P.w.4 sta ted  tha t he is not persona lly 

aware of the money transac tions between the dec eased  and  A1 

and  he had  no p rior ac qua intanc e with A1 earlier to the da te of 

oc c urrenc e.  He d id  not d isc lose to the polic e the desc rip tive 

partic ula rs of A1 when the polic e examined  him and  he identified  A1 

in the polic e sta tion.  

 

The evidenc e of P.W.4 as to the money transac tion between the 

dec eased  and  the appellant is c ontra ry to his sta tement in his c hief-

examina tion.  Further, the identific a tion of A1 by P.W.4 in the polic e 

sta tion is c ontra ry to the p roc edure as c ontemp la ted  under the 

Evidenc e Ac t.  

 

14. Insofa r as the motive for the offenc e is c onc erned , the 

evidenc e of P.w.4 is a lone ava ilab le.    He a lso d id  not know as to 

whether there were any money transac tions between the 
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dec eased  and  the appellant p rior to the inc ident in question.    If 

rea lly, P.w.4 and  the dec eased  went to the house of appellant p rior 

to the inc ident in question twic e on the same day and  a t the same 

time, for demand ing the amount, he should  be in a  position to 

depose in his evidenc e as to the ac tua l verba tim of the words, so as 

to know the gravity of the words/ a lterc a tion for d rawing any 

inferenc e with regard  to the motive for c ommission of the offenc e 

of this na ture.  

 

15. The evidenc e of P.w.4 is a lso silent as to the time when he 

ac c ompanied  the dec eased  to the house of the appellant a t Fla t 

No:401 situa ted  a t 4th floor of Vahani Towers, Kuka tpa lly.   If rea lly, 

P.w.4 ac c ompanied  the dec eased  to the house of the appellant 

and  a t tha t time, there was wordy a lterc a tion between them, it 

would  genera lly a ttrac t the a ttention of the neighbours either in the 

4th floor or in the entire apartment inc lud ing the Watc hman.    But, 

the p rosec ution has fa iled  to examine any of the neighbours or the 

wa tc hman of the sa id  apartment.    Therefore, the non-examina tion 

of the neighbours or the wa tc hman of the apartment, is fa ta l to the 

c ase of the p rosec ution as to the motive for the offenc e.  

 

16. Now, it has to be examined  as to whether the p rosec ution is 

ab le to p rove the guilt of the appellant. 

 

17. In this regard , the p rosec ution ma inly relied  on the evidenc e 

of P.Ws.2 and  11.   P.W.2 and  11 a re the c lose friends of the 

dec eased .    As a  matter of fac t, ac c ord ing  to them, they a lso d id  

not know the appellant p rior to the c ommission of the offenc e. 
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18. The evidenc e on rec ord  goes to show tha t a t the time of the 

inc ident, the a lleged  eyewitnesses and  the dec eased  were in 

d runken sta te. It is relevant to go through the entire evidenc e of 

P.Ws.2 and  11 for c onsidera tion.     

 

19. P.W.2 sta ted  tha t on 20.10.2007 a fter c onsuming liquor a t 

Ameerpet near the offic e of P.W.1, himself, dec eased  and  Naga  

Suresh sta rted  on 2 two wheelers to g ive send  off to the dec eased  

a t Bus stand  Ameerpet.  When they reac hed  Image Hosp ita l, 

Ameerpet, two persons stopped  their motorc yc les.  The dec eased  

got down from the motorc yc le and  went a long with the sa id  two 

persons to some d istanc e.  One person c aught hold  of the 

dec eased  and  another person stabbed  the dec eased .  The 

dec eased  was stabbed  on his c hest twic e with a  knife.  The 

dec eased  fell down and  on notic ing  the same, himself and  Naga  

Suresh ran away from the sc ene of offenc e; whereas P.W.11 sta ted  

tha t on notic ing  the inc ident, himself and  P.W.2 rushed  to the 

dec eased  and  shifted  him to the Image Hosp ita l.   

 

20. P.W.2 further sta ted  tha t Test Identific a tion pa rade was 

c onduc ted  a t Chanc ha lguda  Centra l Prison and  he identified  the 

ac c used  in the p resenc e of the Magistra te.  Polic e examined  him 

and  rec orded  his sta tement.   In his c ross-examina tion, he deposed  

tha t on the da te of oc c urrenc e, they c onsumed modera te quantity 

of liquor.  He had  no p rior ac qua intanc e with the ac c used  earlier to 

the da te of offenc e.  He is not aware who c a lled  on the dec eased  

on mobile while they were c onsuming liquor. But, this aspec t is silent 
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in the evidenc e of P.W.11 and  the c harge sheet.   For the first time in 

the c ross examina tion only, P.W.2 sta ted  tha t while they were 

c onsuming a lc ohol, the dec eased  rec eived  the phone c a lls.     

Therefore, this pa rt of evidenc e c an be sa id  to be an improvement.  

 

21. P.W.2 further sta ted  tha t the ac c used  took the dec eased  

aside and  there was no sc ope for them to intervene.  Within three 

minutes of taking away the dec eased , the dec eased  was stabbed 

by A1.  But, ac c ord ing  to the p rosec ution, the inc ident took p lac e 

a t 22.45 near Image Hosp ita l.     P.W.2 d id  not sta te as to whether 

there were any lights on, on the road  a t the time of c ommission of 

the offenc e or whether the da rkness was p reva iling  a t tha t point of 

time.    Ac c ord ing to the p rosec ution, a t the time of c ommission of 

the offenc e, the appellant and  another ac c used  were p resent.     If 

tha t being the c ase, tha t too when the appellant and  another 

ac c used  a re strangers to the witnesses and  when they were 

a lleged  to have taken the dec eased  aside, in the absenc e of any 

materia l as to the lighting  a t the p lac e of oc c urrenc e, it is muc h 

d iffic ult to understand  as to how either P.W.2 or P.W.11, who were in 

the sta te of intoxic a tion, c ould  be ab le to wa tc h the stabb ing by a  

partic ula r person. 

 

22. P.W.2 further sta ted  tha t himself and  P.W.11 were g iving  send  

off to the dec eased  to go to Vijayawada .    P.Ws.2 and  11 sta ted  

tha t a t the time of send ing off, the dec eased  c onsumed a lc ohol 

heavily.   In this regard , the tenor of the witnesses i.e., P.Ws.2 and  11 

as to their g iving  send  off to an heavily intoxic a ted  person-

dec eased , is quite unna tura l.  
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23. Apart from tha t, the evidenc e of P.Ws.2 and  11 is inc onsistent 

with regard  to the materia l aspec ts.    Ac c ord ing to them, the 

offenc e took p lac e a t 10.30 P.M; whereas ac c ord ing to the F.I.R the 

offenc e took p lac e a t 10.45 P.M.     In the first instanc e, the 

dec eased  was a lleged  to have been b rought to the Image Hosp ita l 

a t 11 P.M.   P.W.15, the Med ic a l Offic er of the Image Hosp ita l sta ted  

tha t ac c ord ing to their rec ords, the deadbody of the dec eased  

was b rought to the Hosp ita l a t 11 P.M. on 20.10.2007 and   Dr. 

Supriya  found  a  wound  on the left side of the Chest and  the injury 

was inc ised  and  the age of the injury was one hour.   If tha t being  

the c ase, the inc ident might have been taken p lac e a t 10 P.M.   

Therefore, there a re many d isc repanc ies as to the time of 

oc c urrenc e a lso.   In view of the inc onsistenc ies in the evidenc e of 

P.Ws.2 and  11, it is not sa fe to rely on their testimonies. 

 

24. Ac c ord ing to the p rosec ution, the dec eased  rec eived  stab  

injuries.   Ac c ord ing  to the med ic a l evidenc e i.e., P.W.12, the 

Med ic a l Offic er who c onduc ted  autopsy over body of the 

dec eased , he found  three stab  injuries and  they a re c lean c ut 

injuries and  they c an be c aused  by a  doub le edged  weapon.      

He a lso op ined  as under: 

 

“ M.O.1 is sing le edged  weapon.   If any injuries 

c aused  by knife like M.O.1 we c an find  one side of 

injuries b ruise.”  

 

25. The evidenc e of two Med ic a l Offic ers is very inc onsistent and  

a t the same time, the evidenc e of P.W.12 g ives rise to a  doub t 
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whether the injuries found  on the body of the dec eased  c ould  be 

c aused  by M.O.1. 

 

26. The evidenc e of Panc h witness-P.W.9 and  the Investiga ting  

Offic er- P.W.13 is a lso inc onsistent as to the rec overy of M.O.1. 

  

27. On the c onspec tus of the entire evidenc e on rec ord , it is 

revea led  tha t there a re inc onsistenc ies in the evidenc e of PWs.2 

and  11 who were with the dec eased  a t the time of the a lleged  

inc ident.  Tha t apart, PW-4 who was examined  for the purpose of 

p roving the motive has not sta ted  anything  with regard  to the 

motive for c ausing the a lleged  inc ident.  It is relevant tha t wha t a ll 

PW-4 sta ted  is tha t there a re hea ted  a rguments between the 

dec eased  and  the ac c used  No.1 and  therea fter they have 

returned .  Exc ep t this, there is no forthc oming evidenc e from for any 

of the p rosec ution witnesses tha t there was a  motive for the 

appellant to c ause the dea th of the dec eased .  As fa r as PW-3 who 

is examined  as an eyewitness has not supported  the c ase of 

p rosec ution.  In his sta tement, exc ep t sta ting  tha t he heard  some 

noise, he d id  not notic e anything.  Apart from tha t he sta ted  tha t he 

c annot identify whether the ac c used  a re the same persons who 

were p resent a t the Image Hosp ita l a t tha t relevant point of time.  

As fa r as the evidenc e of PWs.2 and  11 is c onc erned  who were 

ac c ompanying the dec eased , there is inc onsistenc y with referenc e 

to the c ruc ia l aspec t of witnessing  the inc ident, more partic ula rly 

with regard  to the materia l aspec ts suc h as not only the dec eased , 

they were a lso in an intoxic a ted  c ond ition whereby and  

whereunder there is any doub t with rega rd  to identific a tion of the 
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ac c used .  Further, PW-2 in his evidenc e has c a tegoric a lly sta ted  

tha t a fter witnessing the a lleged  inc ident, they have run away from 

the sc ene of offenc e.  However, per c ontra , PW-11 has sta ted  tha t 

on notic ing  the inc ident he was shell shoc ked  and  went to the 

dec eased . As fa r as the evidenc e of PW-12 is c onc erned , he is a  

med ic a l offic er who c onduc ted  an autopsy over the deadbody of 

the dec eased  and  on his examina tion, he found  three stab  injuries 

whic h a re c lean c ut injuries and  they c an be c aused  by a  doub le 

edged  weapon.  However, he has op ined  tha t M.O.1 is a  sing le 

edged  weapon, if any injuries c aused  by knife like M.O.1, one c an 

find  one side of the b ruise injuries.  Admitted ly, in the c ase on hand , 

the stab  injuries a re c lean c ut injuries.  In the light of these 

c ontrad ic tions in the evidenc e of ma teria l witnesses who were 

examined  by the p rosec ution to substantia te the guilt of the 

ac c used  throws any amount of doub t for imp lic a ting  the ac c used .   

28. As suc h, in the light of the inc onsistenc ies, a  benefit of doub t 

c an be g iven to the ac c used .  Be tha t as it may, the c ourt below 

with grea t respec t fa iled  to apprec ia te these c ruc ia l aspec ts in 

p roper perspec tive. 

 

29. In view of the inc onsistenc y in the evidenc e of the P.Ws.2, 4, 

11 and  P.Ws.12 and  15, this Court is of the view tha t the tria l Court 

has fa iled  to c onsider a ll these aspec ts in its p roper perspec tive and  

as suc h, the judgment of the tria l Court, insofa r as the c onvic tion 

and  sentenc e of the appellant is c onc erned , warrants interferenc e 

by this Court and  c onsequently, the c onvic tion and  sentenc e 

imposed  on the appellant a re liab le to be set aside.  
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30. In the result, Crimina l Appea l No.316 of 2011 is a llowed .  The 

c onvic tion and  sentenc e rec orded  by the tria l Court in its judgment, 

da ted  9.2.2009, in Sessions Case No.328 of 2008 on the file of the VII 

Add itiona l Metropolitan Sessions Judge, Hyderabad  aga inst the 

appellant/ sole ac c used  for the offenc e punishab le under Sec tion 

302 I.P.C a re set aside and  he is, ac c ord ing ly, ac quitted  of the sa id  

offenc e.  The appellant/ sole ac c used  sha ll be released  forthwith, if 

he is not required  in any other c ase. 

 

______________________ 

JUSTICE RAJA ELANGO 

 

 

________________________ 

JUSTICE P. KESHAVA RAO 

Date:21.9.2017 

Nn/ c c m 
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