
HON'BLE SRI JUSTICE G. SHYAM PRASAD  

M.A.C.M.A. No. 1496 of 2012 

JUDGMENT:  

 

This appea l is a rising  out of the order da ted  11.04.2008 passed  in 

MATOP No.271 of 2005 by the Cha irman, Motor Vehic le Ac c ident Cla ims 

Tribuna l-c um-V Add itiona l Distric t Judge (FTC), Khammam a t 

Kothagudem (for short, ‘ the Tribuna l’ ). 

 

2. The appellant herein is the 2nd  respondent-New Ind ia  Assuranc e 

Company Limited  in the above c la im petition. 

 

3. The c la im petition was filed  under Sec tion 166 of the Motor Vehic les 

Ac t by the injured -c la imant c la iming c ompensa tion of Rs.1,50,000/ - on 

ac c ount of  injuries susta ined  by him in a  motor ac c ident oc c urred  on 

07.05.2004. 

 

4. It is the c ase of the c la im petitioner tha t while he was travelling  on 

DCM Van bearing  No.AP-20-T-6941 in the c apac ity of the c leaner, the 

ac c ident has oc c urred  and  he susta ined  injuries in the ac c ident.  The 

Polic e reg istered  a  c ase aga inst the d river of the c rime vehic le under 

Sec tions 304-A and  337 of I.P.C.  The Tribuna l on c onsidera tion of the 

evidenc e has awarded  c ompensa tion of Rs.73,600/ - with interest a t 7.5% 

per annum as aga inst the c la im of the petitioner Rs.1,50,000/ -. 

 

5. The appellant herein being aggrieved  by the impugned  award , has 

filed  this appea l ma inly on two grounds: 

 

1) That the c la im petitioner-d river is a  gra tuitous passenger and  not 

travelled  in the c apac ity of the c leaner, as suc h, there is b reac h 

of the c ond itions of the insuranc e polic y; 

2) Tha t the quantum of c ompensa tion awarded  by the Tribuna l is  

     exc essive. 
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6. Heard  the lea rned  c ounsel for the appellant-Insuranc e Company 

and  the lea rned  c ounsel for the respondents. 

 

7. The points tha t a rise for c onsidera tion in this appea l a re: 

 i) Whether the c la imant-d river is a  gra tuitous passenger in the c rime    

              vehic le or d river  in   the  c apac ity  of  the c leaner working on the  

               vehic le? 

 

         ii) Whether the c ompensa tion awarded  by the Tribuna l is exc essive? 

 

8. The lea rned  c ounsel for the appellant-insuranc e c ompany ma inly 

c ontended  tha t the c la imant was not the c leaner working on the DCM 

van involved  in the ac c ident, but, he travelled  as gra tuitous passenger. 

 

9. In this regard , the Tribuna l has apprec ia ted  the evidenc e on rec ord  

and  p roperly a rrived  a t a  c onc lusion tha t the c la imant has travelled  as 

c leaner on the offend ing vehic le and  not as gra tuitous passenger.  The 

find ing  of the Tribuna l in this regard  does not require any interferenc e.  The 

Tribuna l has rightly p lac ed  relianc e on the evidenc e of the witnesses and  

a rrived  a t a  c onc lusion tha t the c la imant has travelled  in the offend ing 

vehic le as c leaner and  not in the c apac ity of g ra tuitous passenger.  

Therefore, I do not find  any va lid  ground  to interfere in the find ings of the 

Tribuna l in this rega rd . 

 

10. The lea rned  c ounsel for the appellant submits tha t the 

c ompensa tion c la imed  by the Tribuna l is exc essive.  It is c ontended  tha t 

the Tribuna l has taken into c onsidera tion 15% of the d isab ility without there 

being  any d isab ility c ertific a te issued  by any c ompetent Med ic a l Offic er. 

The Tribuna l has p lac ed  relianc e on the evidenc e of PW-2, the med ic a l 

offic er who has c ome to the witness box and  spoken about 15% d isab ility 

suffered  by the c la imant.  Therefore, it is c ontended  tha t the d isab ility of 

15% suffered  by the c la imant is not p roved  and  c onsequently, the amount 
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of c ompensa tion awarded  for the d isab ility a t Rs.57,600/ - is on higher side. 

In this regard , it is p roper to refer to pa ra  12 of the of the order of the 

Tribuna l whic h is as under: 

“ 12. Regard ing the heads of c ompensation c onsidering  the na ture and  

extent of injuries as seen from Ex.A-3 med ic a l c ertific a te, Ex.A-26 and  A-27 

x-ray films, Ex.-28 CT sc an film, and  as evidenc ed  from the testimony of 

PW-2 Dr.T.Datta , it is c lea r tha t the two frac ture injuries susta ined  by PW-1 

resulted  into 15% permanent d isab ility PW-2 who is a  c ompetent 

Orthopaed ic  Surgeon and  Professor of Orthopaed ic s a fter physic a lly 

examining PW-1 assed  the same as 15% permanent d isab ility and  due to 

the sa id  restric tion of movement of the knee jo int and  the left ankle jo int 

PW-1 is limp ing and  he is unab le to do hard  work and  wa lk for long 

d istanc e and  the same would  definitely hamper the working c apac ity of 

PW-1 to the extent of the permanent d isab ility susta ined  by him and  the 

same will p roportiona tely result in to loss of ea rning  c apac ity to PW-1 and  

moreover, the same will a lso amounts to loss of amenity of life due to 

whic h PW-1 would  be sub jec ted  to d isc omfort and  loss of c onfidenc e as 

suc h I am of the c onsidered  op inion tha t just c ompensa tion is to be 

awarded  to PW-1 for the 15% permanent d isab ility susta ined  by him due 

to frac tures.  In award ing just c ompensation 15% d isab ility it is settled  law 

tha t the perc entage of the d isab ility is to be estimated  in pec unia ry terms 

basing on t he annua l inc ome of the petitioner and  the same is to be 

awarded  to him.  PW-1 has c la imed  a  sum of Rs.2000/ - as his monthly 

inc ome as the c leaner on the c rime vehic le and  the same is a lso 

estab lished  from the materia l ava ilab le on rec ord  vide the testimony of 

RW-2 the owner of the c rime DCM van and  a lso by the doc umenta ry 

evidenc e vide Ex.A-2 c harge sheet.  The monthly inc ome c la imed  by the 

petitioner as the c leaner of DCM van is reasonab le and  the same c an be 

ac c ep ted  without any sec ond  thought.  At the rte of Rs.2000/ - monthly 

inc ome the annua l inc ome of PW-1 would  c ome to Rs.24,000/ - and  the 

15% of the same would  c ome to Rs.3,600/ - to whic h the appropria te 

multip lier ac c ord ing to the age of the petitioner whic h is 16 if app lied  the 

same would  c ome to R.57,600/ - and  the same is awarded  to PW-1 

towards c ompensation for 15% permanent d isab ility.  A sum of Rs.5000/ - is 

awarded  to the head  injury.  The materia l ava ilab le on rec ord  shows that 

PW-1 susta ined  two grievous frac tures and  one head  injury and  he a lso 

underwent surgery and  rod  was inserted  and  by the same PW-1 must 

have definitely been sub jec ted  to c onsiderab le pa in and  suffering  not 

only during  his inpa tient trea tment for more than one month seven days 

but a lso during  the further period  of the hea ling  of the frac ture injuries 

susta ined  by him as suc h c onsidering  the same I am of the op inion tha t it 
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would  be just to award  c onsiderab le c ompensa tion towards pa in and  

suffering .  Therefore, a  sum of Rs.10,000/ - is awarded  towards pa in and  

suffering .  PW-1 has c la imed  Rs.25,000/ - towards med ic a l expend iture and  

he a lso filed  the med ic a l b ills vide Ex.A-25 to A-27 but only some of them 

a re the relevant b ills perta ining  to the trea tment of PW-1 belong ing to 

Super Spec ia lity Hosp ita l  and  Osmania  Genera l Hosp ita l and  the sa id  b ills 

show inc urring  of Rs.5,365/ - by PW-1.  The x-ray film and  CT sc an filed  by 

PW-1 show inc urring  of some expend iture by PW-1 for the CT sc an film.  

The evidenc e of PW-2 Dr.Da tta  shows tha t PW-1 inc urred  pharmac y 

expend iture to a  tune of Rs.10,000/ -.  So c onsidering  the above fac ts a  

sum of Rs.10,000/ - is awarded  towards med ic a l expend iture c onsidering  

the two grievous frac tures susta ined  by PW-1 and  the inpa tient trea tment 

of more than one month seven days I am of the op inion tha t PW-1 is 

entitled  to c ompensa tion under the head  loss of ea rnings a t least for three 

months as the same must have been required  for hea ling  of the frac ture 

injuries.  Therefore, a  sum of Rs.6,000/ - is awarded  under the head  loss of 

ea rnings.  The materia l ava ilab le on rec ord  shows tha t PW-1 inc urred  

expend iture for travelling  for his shifting  from the p lac e of the ac c ident to 

Govt.Hosp ita l, Kothagudem and  from there to Kinnera  Super Spec ia lity 

Hosp ita l, Khammam and  from there to Osmania  Genera l Hosp ita l, 

Hyderabad  and  for the frac ture injuries a lso PW-1 must have used  some 

spec ia l d iet, so c onsidering  the above fac t, a  sum of Rs.5,000/ - is awarded  

towards travelling  and  extra  nourishment.  Thus, the tota l c ompensation 

awarded  under a ll the heads would  c ome to Rs.93,600/ - and  the same is 

awarded  to PW-1 by way of adequate, reasonab le and  just 

c ompensa tion.  The rest of the c la im is d ismissed  without c osts.”  

 

 

11. It is pertinent to note tha t the Tribuna l has taken into c onsidera tion 

the evidenc e of PW-2 Dr.T.Da ttu who had  trea ted  the injured  for two 

frac tures and  other injuries susta ined  by him.  Ac c ord ing to the testimony 

of PW-2, the petitioner has suffered  15% permanent d isab ility.  The Tribuna l 

held  tha t PW-2 is a  c ompetent Orthopaed ic  Surgeon and  Professor of 

Orthopaed ic s Department.  He physic a lly examined  PW-1 and  assessed  

the d isab ility as 15% permanent d isab ility.  The reasoning is quite 

ac c ep tab le.  It is sta ted  tha t due to the restric tion of the movements of 

the knee jo int and  left ankle jo int, PW-1 was limp ing and  he was unab le to 

do hard  work and  wa lk for long d istanc e and  the same would  hamper the 
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working  c apac ity of PW-1.  It is pertinent to note tha t PW-1 was a  c leaner 

by p rofession and  supposed  to go in a  lorry or van and  help  the d river 

throughout the journey.  In view of his d isab ility, he may not be ab le to get 

into the lorry and  get down whenever required  and  he may not be ab le 

to wa lk longer d istanc e to help  the d river.  Therefore, there is func tiona l 

d isab ility of 15% as rightly observed  by the Med ic a l Offic er-PW-2. The 

find ings of the Tribuna l in this rega rd  does not require any interferenc e, in 

view of pa ra  12 referred  above.  Therefore, I do not see any va lid  grounds 

to interfere with the find ings of the Tribuna l and  hold  tha t there is no forc e 

in the c ontention of the lea rned  c ounsel for the appellant in this regard .  

On c onsidera tion of the entire evidenc e on rec ord , I do not see any va lid  

grounds to interfere with the orders passed  by the Tribuna l. 

 

12. In the result, the appea l is d ismissed .  There sha ll be no order as to 

c osts. 

. As a  sequel, misc ellaneous petitions, if any, pend ing in this appea l 

sha ll stand  c losed .  No order as to c osts. 

                                                      

     ____________________ 

                                                                                            G. SHYAM PRASAD, J 

Date:25.01.2017. 

c c m  
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