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JUDGMENT:   

This appeal is preferred by the appellants- insurance com pany, 

who are respondents 2 and 3 before the Court  below, assailing the 

judgm ent  of the I I  Addit ional Dist r ict  Judge, Warangal in OP.No.410 of 

2006 dated 10.08.2007, on the grounds that  the Court  below ought  to 

have seen that  the dr iver of the auto was not  possessing valid dr iving 

license on the date of the accident  and that  there was no fitness 

cert ificate for the auto, as it  expired by the date of accident ;  the Court  

below erred in fix ing the m onthly salary of the deceased as Rs.4,000/ -  

per m onth,  while the evidence of P.W.3, who is the em ployer of the 

deceased, is that  he was earning Rs.3,000/ -  per m onth;  the Court  

below erred in not  properly quant ifying the am ount  of 1/ 3 of personal 

expenses and deduct ing the sam e from  the total incom e;  the Court  

below ought  to have seen that  after deduct ion of 1/ 3 rd am ount , the 

balance would com e to Rs.32,000/ -  but  not  Rs.36,000/ -  and the Court  

below ought  to have seen that  the m ult iplier applied is not  appropriate 

to the age of 55 years. 

 

2. Heard both sides. 

 

3. The counsel for the appellants, at  the hearing, would m ainly 

st ress upon the absence of fitness cert ificate to the vehicle.  

He contends that  no liabilit y can be fixed on the appellants, in the 

absence of fitness cert ificate to the cr im e vehicle. I n support  of his 

content ion, he relies upon a decision of the Suprem e Court  in 
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NATI ONAL I NSURANCE CO. LTD. v . CHALLA UPENDRA RAO
1  

wherein it  was held that  a person, without  a perm it  to ply the vehicle, 

cannot  be placed on a bet ter posit ion vis-à-vis one who has a perm it  

but  has violated any condit ion thereof. The High Court  was of the view 

that  since there was no perm it  the quest ion of violat ion of any 

condit ion in the policy, does not  ar ise. The said view was held to be 

fallacious by the Suprem e Court  and it  was held that  a person without  

a perm it  to ply a vehicle cannot  be placed in a bet ter posit ion vis-à-vis 

one who has a perm it , but  has violated any condit ion thereof and that  

plying of vehicle without  perm it  is an infract ion. I t  was further 

observed that  in term s of Sect ion 149(2)  defence is available to the 

insurer on that  aspect . 

 

4. The counsel for the claim ants also relied on the aforesaid 

decision in support  of his content ion that  fitness cert ificate is 

necessary only in case the vehicle age is m ore than 10 years and it  is 

not  applicat ion to this case, as the age of the vehicle is less than 10 

years.  

 

5. But , unfortunately, the decision does not  anywhere spell that  

the fitness cert ificate is necessary only in case of vehicle, which is 

m ore than 10 years old. Sect ion 66 of the Motor Vehicles Act  deals 

with the necessity for perm it  and the aforesaid explanat ion is not  

carved out  under the said provision. 

 

6. A short  order of the Suprem e Court  in SLP(C) .No.31406 of2017 

dated 22.11.2017 is also relied upon by the counsel for the appellants, 

                                                            

1
 (2004) 8 SCC 517 
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wherein the Suprem e Court  declined to approve the view taken in 

AUGUSTI NE, V.M. v . AYYAPPANKUTTY [ 2015 (1)  TN MAC 740 (FB)  

(KER.) ] , which took a  view cont rary to the view taken by the Suprem e 

Court  in NATI ONAL I NSURANCE CO. LTD. v . CHALA 

BHARATHAMMA [ (2004)  8 SCC 517] , cited supra, NEW  I NDI A 

ASSURANCE CO. LTD. v . ASHA RANI  [ (2003)  2 SCC 223]  and 

NATI ONAL I NSURANCE CO. LTD. v . N I COLLETA ROHTAGI  

[ (2002)  7 SCC 456] . 

 

7. I n this case, the evidence that  the vehicle was plied without  

perm it  stands uncont raverted. I t  cam e through R.Ws.1 and 2, who are 

the Deputy Manager of the appellant  com pany and Senior Assistant  in 

the office of RTA, Warangal. 

 

8. But , however, the decision in CHALLA UPENDRA RAO’s case 

(1 supra) ,  relied on by the counsel for the appellants, can be taken 

help of by this Court  to direct  the appellants to sat isfy the award, 

though in law, it  has no liabilit y and to recover the sam e from  the 

owner, as that  was the direct ion given by the Suprem e Court  in the 

said decision. 

 

9. As regards excessiveness of the com pensat ion, this Court  is not  

inclined to interfere with the judgm ent  of the Court  below,  

as the Court  below by considering that  the deceased was doing part  

t im e job, apart  from  working in a photo studio, where he was drawing 

Rs.3,000/ -  per m onth, took the salary as Rs.4,000/ -  per m onth. But  

now the law that  is set t led is that  even a vegetable vendor would be 

able to earn to Rs.6,500/ -  per m onth (see SYED SADI Q v . 
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DI VI SI ONAL MANAGER UNI TED I NDI A I NSURANCE CO. LTD.)  

Hence, if the incom e is taken to be as such, the sam e would take care 

of the error of deduct ion of 1/ 3 rd,  which was m ade by the Court  below, 

instead of ½  towards personal expenditure of the deceased.  The Court  

below also did not  take future prospects of the deceased into 

considerat ion, as is the dictum  of the Suprem e Court  in NATI ONAL 

I NSURANCE CO. LTD. v . PRANAY SETHI  [ Special Leave Pet it ion 

(Civil)  No.25590 of 2014 and batch dated 31.10.2017] . However,   

the Court  below was erroneous in arr iving at  the figure,  

after deduct ion of 1/ 3 rd towards personal expenditure of the deceased, 

which is, in fact ,  Rs.32,000/ - . But  the Court  below arr ived at  

Rs.36,000/ - . This Court  is not  inclined to interfere with the said award 

in spite of the said fallacy, as the m ult iplier  adopted by the Court  

below is 11, which is appropriate to the age of the m other of the 

deceased, but  the m ult iplier that  has to be adopted, as per the present  

posit ion of law, is the one relevant  to the age of the deceased.  

The other am ounts awarded also are not  adequate. Hence, this Court  

is not  inclined to interfere with the judgm ent  of the Court  below so far  

as the com pensat ion am ount  is concerned. 

 

 The civil m iscellaneous appeal is allowed in part . As a sequel,  

the m iscellaneous applicat ions, if any pending, shall stand closed. 

There shall be no order as to costs. 

 

__________ 

T. RAJANI , J 
December 21, 2017 

DSK  


