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JUDGMENT 

 

 

 

 Aggrieved by the order and decree dated 7.4.2009 passed by the 

Motor Vehicles Accident  Claim s Tribunal (Dist r ict  Judge) , Guntur in 

M.V.O.P.No.1264 of 2007, the I nsurance Com pany -   Bajaj  Allianze 

General I nsurance Co. Ltd., filed the present  appeal. 

 

 2.  The claim ants 1 to 4 are the wife, son, m other and father 

respect ively of the deceased.  They filed claim  pet it ion under Sect ions 

140 and 166 of the Motor Vehicles Act , 1988 claim ing com pensat ion of 

Rs.30,00,000/ -  for the death of one Kosuri Radha Krishna in a  Tipper 

accident , which took place on 6.5.2007 at  about  6.45 p.m ., near 

Raghapur X Road on Gudihathm oor-Ulm oor road. 

 

 3.  The facts as per the claim  pet it ion are that  the on 6.5.2007 at  

about  6.45 p.m ., when the deceased was proceeding on the 

m otorcycle bearing No. AP 1G 1847, dr iven by one Kot ipalli Venkata 

Reddy, as pillion r ider, to Adilabad, near Raghapur X road, the Tipper 

of the 1st respondent  bearing No. AP 09 U 6987, being dr iven by its 

dr iver at  a high speed and in a rash and negligent  m anner, cam e from  

opposite direct ion towards wrong side and hit  the m otorcycle.  As a 

result , the r ider and pillion r ider received grievous injur ies and died on 



 2 

the spot .  I t  is alleged that  accident  occurred purely due to rash and 

negligent  dr iving of the 2nd respondent , dr iver of the Tipper.    

 

 4.  The further claim  of the claim ants is that  at  the t im e of 

accident , the deceased, a B.Sc., graduate in agriculture, was aged 

about  27 years, working as Field Officer in BI OSTADT I ndia Lim ited 

and was earning an am ount  of Rs.2,35,008/ -  per annum  and 

m aintaining the claim ants.  By the t im e of accident , he was working in 

Adilabad Branch.   

 

 5.  With his death, the 1st claim ant  lost  consort ium  at  a young 

age and all the claim ants lost  love and affect ion, care and financial 

support . His death caused m ental agony and shock to them .  Hence, 

they filed claim  pet it ion. 

 

 6.  The respondents 1 to 3 before the Tribunal, who are the 

owner, dr iver and the insurance com pany, filed writ ten statem ents and 

denying the averm ents m ade in the claim  pet it ion, contended that  the 

accident  occurred due to rash and negligent  dr iving of the dr iver of the 

m otor cycle on which the deceased was t ravelling as pillion r ider, and 

that  the pet it ion is bad for non- joinder of the owner and insurer of the 

said m otorcycle, therefore, sought  for dism issal of the claim  pet it ion. 

 

 7.  To prove their  case, on behalf of the claim ants, the wife of 

the deceased was exam ined as P.W.1, Hom e Guard, who witnessed 
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the accident , was exam ined as P.W.2 and Regional Sales Manager of 

BI OSTADT I ndia Lim ited, in which the deceased was working, was 

exam ined as P.W.3.   Exs.A-1 to A-19 were m arked.  On behalf of the 

respondents, the dr iver of the Tipper, who is the 1st respondent ,  

exam ined as R.W.1 and an officer of the 3 rd respondent  – insurance 

com pany, was exam ined as R.W.2.  At tested copy of the insurance 

policy was m arked as Ex.B-1. 

 

 8.  The Tribunal by fram ing appropriate issues and based on the 

evidence, held that  the accident  occurred due to rash and negligent  

dr iving of the dr iver of Tipper R.W.1.  Considering the evidence on 

record, the Tribunal awarded Rs.22,40,000/ -  towards loss of incom e or 

dependency;  Rs.15,000/ -  to 1st claim ant , the wife of the deceased, 

towards loss of consort ium ;  Rs.15,000/ -  towards loss of estate;  

Rs.10,000/ -  towards t ransportat ion charges of the dead body to the 

house and funeral expenses;  and thus in all awarded Rs.22,80,000/ -  

with interest  at  the rate of 7 per cent  per annum  from  the date of the 

pet it ion t ill realizat ion.  The Tribunal also issued direct ions, with regard 

to m anner of deposit  of and its withdrawal. All the respondents were 

m ade joint ly and severally liable.  Challenging the sam e, the insurance 

com pany filed the present  appeal. 

 

 9.  A Division Bench of this court  while adm it t ing this appeal on 

22.03.2010, granted inter im  stay subject  to deposit ing of half of the 
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am ount  awarded by the Tribunal and on such deposit , the 

respondents/ claim ants to the extent  of m ajor shareholders alone, were 

perm it ted to withdraw without  furnishing any security. 

 

 10.  Pending the appeal before this court , the 1st claim ant , who 

is the wife of the deceased, died on 6.6.2014.  The 2nd claim ant  is the 

son of the deceased and the 1st claim ant .  Vide order dated 12.9.2014, 

one Mr. Ram pudi Mallikar juna Rao, was appointed as guardian to 

represent  the person and property of the 2nd claim ant . 

 

 11.  The learned counsel Sri K.S.N.Murthy appearing for the 

appellant  – insurance com pany contends that  there is cont r ibutory 

negligence on the part  of the dr iver of the t ipper and also the dr iver of 

the m otor cycle.  He stated that , the dr iver of the m otorcycle had 

driven the m otorcycle in high speed in a zigzag m anner and dashed 

against  the t ipper.  I n support  of this content ion, the counsel has 

taken this court  through the evidence of R.W.1, who was the dr iver of 

the cr im e vehicle at  the t im e of accident .  The learned counsel further 

contended that  when the accident  occurred due to com posite 

negligence of dr ivers of both the vehicles, liabilit y has to be on both 

the joint  tort feasors and the insurer of one of the vehicles, cannot  

ent irely be m ade liable to pay the com pensat ion.  I n support  of this 

content ion, the learned counsel placed reliance on the judgm ent  of the 
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Apex Court  in KHENYEI   v .  NEW  I NDI A ASSURANCE CO., LTD
1 .   

The learned counsel further contended that  the owner and insurer of 

the m otorcycle in the present  case, are proper and necessary part ies, 

as dr ivers of both the vehicles being joint  tort feasors, the claim ants 

could have claim ed com pensat ion from  owner and /  or insurance 

com pany of either vehicle.  Therefore, for non- joinder of necessary 

part ies, i.e., insured and insurer of the m otorcycle, the claim  pet it ion is 

bad and the sam e is liable to be dism issed on this ground alone.  I n 

support  of this content ion, the learned counsel relied on the judgm ent  

of the High Court  of Calcut ta in NATI ONAL I NSURANCE CO. LTD.  V.  

SANDI P ROUTH AND ANOTHER
2 .   The learned counsel further 

contended that  that  the deceased joined duty on 25.5.2006 and his 

wife was alleged to have been given incent ive of Rs.1,05,000/ -  under 

Ex.A-19 dated 6.5.2007 for the year 2007.  He contended that  

provision for paym ent  of the said incent ive does not  find place in his 

appointm ent  let ter Ex.A-16.  Therefore, the Tribunal is not  just ified in 

taking the said am ount , which was paid to the wife of the deceased 

after his death, into considerat ion while arr iving at  the loss of earnings 

and dependency. With these averm ents, he sought  to set  aside the 

im pugned order. 

 

                                                 
1
 2015 ACJ 1441 

2
 2016 ACJ 2052 
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 12.  The learned counsel Sri N.Subba Rao appearing for the 

claim ants – respondents 1 to 4, support ing the im pugned order sought  

for dism issal of the appeal. 

 

 13.  Though not ice was served on respondents 5 and 6 owners of 

cr im e vehicle – Tipper, none appeared on their  behalf. 

 

 14.  I n view of the above r ival content ions, the issues that  ar ises 

for m y considerat ion are :  

 
1.  Whether there is any cont r ibutory negligence on the part  of the 

r ider of the m otorcycle? 

2.  Whether the claim  pet it ion is bad for non- joinder of owner and 

insurer of the m otorcycle, on which the deceased was t ravelling? 

3.  Whether the Tribunal is just ified in taking into account  the incent ive 

paid to the wife of the deceased at  Rs.1,05,000/ -  for the year 

2007, while arr iving at  the com pensat ion under the head of loss of 

incom e or dependency? 

 

 

15.  The averm ents m ade in the claim  pet it ion with regard to 

cause of death, relat ionship of the claim ants, which are noted above, 

needs no reiterat ion.  I n order to advert  to the first  issue raised by the 

learned counsel for the appellant , it  is necessary to look into the 

evidence of P.W.2, who is an eyewitness to the incident .  I n his 

evidence, he categorically deposed that  on the date of the accident , he 

not iced that  deceased Radha Krishna was proceeding as pillion r ider on 

the m otor cycle bearing No. AP 1 G 1847 towards Gudihathm oor – 

Ulm oor side, and near Raghapur x road, the Tipper of the 1st 

respondent  bearing No. AP 09U 6987, being dr iver by its dr iver at  high 

speed and in a rash and negligent  m anner, cam e from  opposite 
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direct ion towards wrong side and hit  the m otorcycle.  He deposed that  

the t ipper dragged the m otorcycle to som e distance and it  resulted in 

instantaneous death of the deceased and the r ider of the m otorcycle.  

On the other hand, as per the evidence of R.W.1, who is the dr iver of 

the cr im e vehicle, accident  occurred due to rash and negligent  dr iving 

of the r ider of the m otorcycle.  

 

  16.  To consider which of the test im ony between the two 

witnesses i.e., P.W.2 and R.W.1, has to be preferred, and to see 

whether the finding of the Tribunal in this regard warrants any 

interference, it  is necessary to look into the other evidence and the 

circum stances on record.  

 

17.  P.W.2 was working as a Hom e Guard and is an independent  

witness.  As noted above, he categorically deposed that  the accident  

occurred due to rash and negligent  driving of the dr iver of the Tipper.  

Whereas R.W.1, the dr iver of the cr ime vehicle, is interested in the 

result  of the case, as he is facing t r ial in the cr im inal case filed by the 

police against  him  under Sect ion 304-A I PC, for the death of the 

deceased.  The Tribunal found that  the contents of Ex.A-1 FI R show 

that  im m ediately after the accident , the dr iver of the vehicle i.e., 

R.W.1, ran away.   I f really accident  had occurred due to rash and 

negligent  dr iving of the r ider of the m otorcycle and that  he was not  at  

fault , there was no reason why he should run away and he ought  to 
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have filed a com plaint  on that  day or subsequent ly.  He did not  choose 

to do so.  The police after invest igat ion and exam ining the witnesses, 

filed charge sheet  under Ex.A-5, only against  R.W.1 alleging 

negligence on his part .   Therefore, the Tribunal r ight ly disbelieving the 

self-serving test im ony of R.W.1, and considering the independent  

evidence of P.W.2, who is a Hom e Guard and Exs.A-1 and A-5, which 

are copies of FI R and charge sheet , and the facts and circum stances of 

the case, categorically recorded finding of fact  that  the accident  

occurred due to rash and negligent  dr iving of the dr iver of Tipper 

alone.  This being finding of fact , based on appreciat ion of evidence, 

cannot  be interfered with in this appeal, in the absence of any cont ra 

evidence.   

 

18.  I n the decision relied on by the counsel for the appellant  in 

Khenyei’s case (1 supra) , the Apex Court  held that  in case of accident  

due to com posite negligence of dr ivers of both the vehicles, liabilit y of 

joint  tort feasors is joint  and several.  The law laid down in the said 

judgm ent  is unexcept ionable based on the facts and circum stances of 

that  case, as in that  case, the accident  occurred due to com posite 

negligence of dr ivers of both the vehicles.  I n the present  case, the 

accident  occurred due to rash and negligent  dr iving of the dr iver of 

Tipper alone, who is R.W.1.  Hence, the law laid down in the said 

judgm ent , cannot  be m ade applicable to the facts of the present  case.  

The issue No.1 fram ed in this regard, is answered in the negat ive. 
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19.  With regard to non- joinder of owner and insurer of the 

m otor cycle is concerned, it  is to be not iced that  the r ider of the 

m otorcycle and the deceased, who was pillion r ider, have m et  

instantaneous death in the accident  and the categorical finding of fact  

in this regard is that  the accident  occurred due to rash and negligent  

dr iving of the dr iver of the t ipper alone and there is no com posite 

negligence.  The Apex Court  in Khenyei’s case (1 supra)  held that  if 

there is com posite negligence, liabilit y has to be apport ioned between 

both the joint  tort feasers.  At  the cost  of repet it ion, in the present  

case, the dr iver of t ipper alone is found responsible for the accident  

and no claim  is also m ade against  the insured and the insurer of 

m otorcycle.  I n such circum stances, they are neither necessary, nor 

proper part ies to the claim  pet it ion.  I n the decision relied on by the 

counsel for the appellant  in Sandip Routh case (2 supra) , the Division 

Bench of the High Court  of Calcut ta, considering the circum stances 

where there was accident  between Marut i van and autor ickshaw and 

the allegat ion of rash and negligence dr iving, was m ade against  the 

dr iver of the Marut i van and no claim  is m ade against  the owner and 

insurer of the autor ickshaw, held that  owner and the insurer of the 

auto r ickshaw were neither necessary, nor proper part ies in the 

absence of any claim  against  them .  The relevant  port ion is as under:  

 
“5.  There is not  a whisper of why the claim  applicat ion was 

not  m aintainable in the form  in which the sam e had been m ade.  

Since the claim ant - respondent  has claim ed that  accident  had been 
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caused due to the fault  of Marut i van insured by the appellant  – 

insurer, which was being driven recklessly and at  high speed and 

claim ed com pensat ion against  the owner and insurer of the said 

Marut i van.  The om ission to m ent ion the num ber of the 

autorickshaw or the nam e of it s owner was inconsequent ial.  I t  was 

im m aterial whether the autor ickshaw was insured at  all.   I n any 

case, the owner and the insurer of the autorickshaw were neither 

necessary, nor proper part ies, in the absence of any claim  against  

them .”  

 

 

 

20.  I n view of the above facts and circum stances, the content ion 

of the counsel for the appellant  that  the claim  pet it ion is bad for non-

joinder of necessary part ies, cannot  be countenanced and the sam e is 

rejected and the issue fram ed, is answered in the negat ive. 

 

21.  Com ing to third issue, the insurance com pany is disput ing 

the addit ion of Rs.1,05,000/ -  per annum  to the incom e of the 

deceased for assessing loss of incom e, on the grounds that  the sam e is 

not  m ent ioned in the appointm ent  let ter Ex.A-16 and that  it  is paid as 

an ex grat ia.  As per the evidence of P.W.3, who is the authorized 

officer of the em ployer, the deceased was appointed on 25.5.2006 and 

was paid salary of Rs.10,834/ -  per m onth and under Ex.A-19, the wife 

of the deceased was paid an incent ive of Rs.1,05,000/ -  per annum  for 

the year 2007.  The deceased is a graduate in B.Sc., agriculture and is 

working as Field Officer /  Terr itory Execut ion since 25.5.2006 and by 

the t im e of his death, he com pleted one year.  Therefore, considering 

his services, the com pany paid the incent ive for the year 2007.  

Though it  is sought  to contend that  the said am ount  was as ex-grat ia, 

nothing could be elicited from  the cross-exam inat ion of P.W.3 in this 
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regard, or any posit ive evidence was adduced to show that  the 

em ployer was paying the ex grat ia to the em ployees who die in 

accidents.    Therefore, the Tribunal based of the evidence of P.W.3, 

has added the said am ount  to the incom e of the deceased and fixed 

the salary of the deceased at  Rs.2,35,000/ -  per annum  and by 

deduct ing 1/ 3 rd towards his personal expenses,  assessed the incom e 

of the deceased at  Rs.1,40,000/ -  per annum  and by applying 

appropriate m ult iplier of 16, vis-à-vis the age of the deceased, based 

on the judgm ent  of the Apex court  in BHAGWAN DAS  vs.  MOHD 

ARI F3,  awarded an am ount  of Rs.22,40,000/ -  towards loss of incom e 

or dependency.  The Tribunal also awarded am ount  under other heads, 

which in m y considered view, warrants no interference.  The third 

issue is  answered in the affirm at ive. 

 

22.  For the foregoing reasons, the appeal is devoid of any 

m erits and the sam e is dism issed, confirm ing the im pugned judgm ent  

and decree in MVOP.NO.1264 OF 2007.  

23.  I n the result  appeal is dism issed.  No order as to costs. 

 

24.  Miscellaneous pet it ions pending if any, shall stand closed. 

 

 

                                          - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - -  

                                                  G.SHYAM PRASAD,J 

 

DATE:  10- -03—2017  
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