
HON' BLE SRI  JUSTI CE M. SATYANARAYANA MURTHY 
 

CI VI L REVI SI ON PETI TI ON No . 2 8 8 2  o f  2 0 1 1  
 

ORDER:   

 

This Civil Revision Pet it ion, under Sect ion 115 of the 

Code of Civil Procedure, is filed assailing the Order 

19.11.2010 in I .A.No.206 of 2009 in O.S.No.38 of 2003 

passed by the Andhra Pradesh State Wakf Tribunal, 

Hyderabad, dism issing an applicat ion filed under Sect ion 5 

of Lim itat ion Act  to condone the delay of 1963 days in filing 

a pet it ion to set  aside the ex parte decree dt . 11.08.2003.  

Heard Sri Rupendra Mahendra, learned counsel for the 

pet it ioner.  

No representat ion for learned counsel for the 

respondents. 

The only ground urged before this Court  is that  no 

sum m ons were served on the pet it ioner and thereby, the 

pet it ioner is not  aware about  the pendency of the lit igat ion 

and could not  file any applicat ion before the Tribunal for  

set t ing aside the ex parte decree dt . 11.08.2003 within the 

t im e.  

The decree was passed on 11.08.2003 and delay was 

about  1963 days in filing the pet it ion.  The respondents 

filed counter denying the m aterial allegat ions inter alia 
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contending that  the pet it ioner could not  explain each and 

every day of the delay and in the absence of any specific 

reason, the delay cannot  be condoned and that  passing of 

an ex parte decree is within the knowledge of the pet it ioner 

and prayed to dism iss the pet it ion.  

I nit ially the pet it ioner filed an affidavit  without  details, 

but  later, he appears to have filed a bet ter affidavit , which 

disclosed that  the pet it ioner on com ing to know about  

passing of ex parte decree against  the pet it ioner, he filed 

the present  applicat ion to condone delay of 1963 days.  

As seen from  the allegat ions m ade by the pet it ioner in 

the affidavit , the pet it ioner is unaware of the pendency of 

the proceedings since no not ice was served on him  under 

any of the rules contained under Order 5 of CPC.  When the 

pet it ioner is contending that  no not ice was served, it  is for 

the Court  to verify at  least  whether not ice was served in 

any of the modes contemplated under Order 5 CPC, but  the 

Tribunal sim ply, dism issed the pet it ion on the sole ground 

that  the pet it ioner did not  explain each and every day of 

the delay and if no not ice was served, the pet it ioner can file 

an applicat ion taking advantage of Art icle 123 of the 

Lim itat ion Act .  I n the absence of any finding whether 

not ice was served on the pet it ioner in any of the m odes 

contem plated under Order 5 of CPC, the Order passed by 
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the Tribunal cannot  be sustained.  Therefore, the Order 

dt .19.11.2010 is set  aside remanding I .A.No.206 of 2009 in 

O.S.No.38 of 2003 to the Tribunal to verify whether not ice 

was actually served in any of the m odes contem plated 

under Order 5 of CPC on the pet it ioner and record its 

findings if served, and dispose of the sam e in accordance 

with law as expedit iously as possible.   

 With the above direct ion, this Civil Revision Pet it ion is 

allowed.  

  As a sequel, m iscellaneous pet it ions, if any, pending 

in this case, shall stand dism issed. 

                                            
____________________________________________ 

                                   M. SATYANARAYANA MURTHY, J  

Date:    26-07-2017. 

eha 
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