
HON’BLE SRI JUSTICE S.V. BHATT 

 

C.R.P.No.5517_OF 2016  

ORDER: 

 

Heard  Mr.Y.Srinivasa  Murthy for petitioner and  Mr.J.Janaki 

Rami Reddy for respondent.  

 

The judgment deb tor in E.P.No.174 of 2013 in O.S.No.303 of 

2005 in the Court of the Add itiona l Senior Civil Judge, Kurnool is  

the revision petitioner.  The exec uting  Court through the order 

impugned in the revision b rought to sa le the EP sc hedule p roperty.  

 

The respondent filed  O.S.No.303 of 2005 aga inst the petitioner 

herein for rec overy of Rs.1,01,233/ -.  On 13.03.2006, the suit was 

dec reed .  The respondent filed  E.P.No.174 of 2013 under Order XXI 

Rules 54, 64, 66 and  68 of the Civil Proc edure Code for exec uting  

the dec ree da ted  13.03.2006.  The c ase of respondent is tha t the 

revision petitioner in sp ite of having movab le and  immovab le 

p roperties d id  not d isc harge the liab ility under the dec ree in 

O.S.No.303 of 2005.  The EP sc hedule p roperty is worth about  

Rs.10 lakhs. Henc e, the p rayer for a ttac hment and  sa le for 

rec overing  the dec reta l amount. 

 

The revision petitioner resisted  the EP by c ontend ing tha t he is 

a  vegetab le vendor and  has no means to pay the dec ree amount.  

In E.P.No.87 of 2010 in O.S.No.303 of 2005, the means or ab ility to 

pay is dec ided  by the exec uting  Court.  The EP sc hedule p roperty is 

Government assigned  land , by opera tion of Sec tions 3 and  4 of the 

A.P. Assigned  Lands (Prohib ition of Transfers) Ac t, 1977 (for short ‘ the 

Ac t’ ), the sa le of assigned  land  through p roc ess of law is a lso 
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prohib ited .  Therefore, the petitioner p rays for d ismissing the EP.   

By way of rep ly, the c ase of respondent is tha t the EP sc hedule 

p roperty firstly is not assigned  land  and  sec ond ly, the revision 

petitioner and  his wife through reg istered  sa le deed  da ted  

22.02.1997 have purc hased  the EP sc hedule p roperty from  

Zeena th Bi and  her son Mahaboob  Basha  i.e., sister and  nephew of 

revision petitioner.  On 06.12.2003, the sa id  p roperty was mortgaged 

to respondent/ DHr.  As petitioners d id  not d isc harge the mortgage 

deb t, the petitioner filed  O.S.No.1344 of 2005 on the file of the  

II-Add itiona l Junior Civil Judge, Kurnool.  The suit was dec reed .  It is 

further c ontended  tha t sa le of assigned  land  a fter 10 years is 

permissib le, for the very xerox c opy of assignment refers to purc hase 

by paying c onsidera tion from the Government.  Therefore, by way 

of rep ly it is c ontended  tha t EP sc hedule p roperty is ava ilab le for 

sa le and  no exc ep tion c an be taken.   

 

The exec uting  Court framed  the following points for 

c onsidera tion: 

(a) whether the EP schedule property is a Government 

property being assigned land and is not alienable 

as contended by respondent/judgment debtor? and 

 

(b) whether the petitioner/decree holder can be 

permitted to proceed against the  EP schedule 

property on the ground that it belongs to 

respondent/judgment debtor? 

 

The parties were examined  as R.W.1 and  P.W.1 respec tively 

and  Exs.R-1 to R-4 and  Exs.P-1 to P-4 were marked  on their beha lf. 

 

The exec uting  Court answered  both the points aga inst 

revision petitioner and  ordered  the EP.  Henc e, the revision. 
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Mr.Y.Srinivasa  Murthy vehemently c ontends tha t the 

exec uting  Court c ommitted  serious illega lity and  infirmity by 

ordering  sa le of EP sc hedule p roperty.  Ac c ord ing to him, the  

EP sc hedule p roperty is an assigned house p lot in favour of vendor 

of revision petitioner.  The p rohib ition under Sec tion 3 of the Ac t is 

absolute and  a ttrac ted  to a  Court sa le as well.  Even if the 

assignment was for c onsidera tion, still the p rohib ition under the Ac t 

is a ttrac ted . Either the exec uting  Court or this Court ought not  

to fac ilita te the sa le of a  p roperty p rohib ited  by Ac t 9 of 1977.   

He p lac es strong relianc e upon the following dec isions: 

 

1) GONTLA KRISHNA MURTHY V. SMT.V.LAKSHMI DEVI1 

 2) M.ANUMAKKA AND ANOTHER V. TURPU GOPAL REDDY2 
 

3) KAKUTURU RAMANAMMA AND OTHERS V. ARIGUNDRAM 

SARALAMMA AND ANOTHER3 

 

 4) UNDELA DURGAMMA V. SINGAMREDDY LAKSHMI REDDY4 

 

He p rays for setting  aside the EP. 

 

Mr.J.Janakirami Reddy c ontends tha t the p lea  of p rohib ition 

aga inst a liena tion is a  c onvenient p lea  ra ised  by the revision 

petitioner.  This p lea  c annot be putfoward  by the revision petitioner, 

inasmuc h as the p rohib ition now sta ted  aga inst sa le of p roperty is 

very muc h app lic ab le and  a ttrac ted  when the petitioner through 

Ex.P-1 purc hased  the EP sc hedule and  through Ex.P-2 mortgaged 

the same in favour of respondent herein.  As p rohib ition under Ac t  

9 of 1977 is not a ttrac ted , the JDrs purc hased  from orig ina l vendor 

                                                 
1
 2009(3) ALT 560 

2
 2009(4) ALT 401 

3
 2011(2) ALT 347 

4
 2012(2) ALD 133 
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and  mortgaged  to DHr.  The ob jec tions now ra ised  a re without 

p roof of basic  doc uments i.e., assignment order, in the sense the 

petitioner has not d isc harged  the burden tha t EP sc hedule p roperty 

is assigned  land .  Ac c ord ing  to him, the xerox c opy filed  in E.P.No.87 

of 2010 c annot be relied  upon or the c ertified  c opy g iven by the 

exec uting  Court c annot be trea ted  as p rimary evidenc e of ordering  

assignment in favour of petitioner.  Ac c ord ing to him, these 

doc uments a re c ooked  up  and  fabric a ted , for while granting  

assignment of house p lots door numbers a re not assigned  but p lot 

numbers a re assigned  and  therea fter permission is ob ta ined  for 

c onstruc tion and  door number is assigned  to a  c onstruc ted  house.  

In the c ase on hand , the door number is assigned  in the xerox c opy 

of assignment order and  no c ertified  c opy from the revenue 

department is filed . He p lac es strong relianc e upon the 

c onsidera tion of this aspec t by the exec uting  Court while answering 

the points referred  to above and  c ontends tha t the lega l ob jec tions 

ra ised  a re c omp letely unava ilab le and  EP was rightly ordered .   

He p rays for d ismissing the revision. 

 

I have taken note of the respec tive submissions and  in the 

c onsidered  view of this Court, the submissions c anvassed  before the 

exec uting  Court a re substantia lly reitera ted  by the parties to the 

revision.  The revision petitioner has to point out the illega lities  

or irregula rities c ommitted  by the exec uting  Court in the impugned  

order. Admitted ly, on the c onsidera tion as to whether the  

EP sc hedule p roperty is assigned  land  or not, no submissions on 

merits of the c ase a re put forward .   Let me examine the submission 
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and  the evidenc e ava ilab le on rec ord  and  the find ings rec orded  

by the exec uting  Court. Briefly sta ted  the ob jec tions of revision 

petitioner a re two fold  viz., tha t the EP sc hedule land  is an assigned  

land  and  sec ond ly by way of opera tion of Ac t 9 of 1977, the sa le of 

assigned  land  even through p roc ess of law is p rohib ited . On the 

other hand , the respondent-dec ree holder c ontends tha t the 

revision petitioner being the purc haser through Ex.P-1, mortgag ing 

the same through Ex.P-2 c annot and  c ould  not take an ob jec tion of 

transfer of EP sc hedule p roperty or c rea tion of a  mortgage thereon.  

The revision petitioner has not p lac ed  before the Court the 

assignment order.   The xerox c opy of assignment or a  c ertified  

c opy of a  xerox c opy c annot be trea ted  as p rimary evidenc e of 

assignment in favour of revision petitioner.  In view of the riva l 

submission, the c onsidera tion of first c ontention and  the find ing 

thereon would  substantia lly dea l with and  answer the sec ond  point 

as well.  The exec uting  Court on this aspec t of the matter held  as 

under: 

“In the cross examination of PW.1, Exs.R1 to R3 

were confronted to him, and he admitted them, they 

were marked.  Ex.R1 is the copy of House Site 

Allotment   Patta issued to Smt.Jeenat Bee, in respect 

of House No. 41-140-S.  Ex.R2 is the Certified Copy of 

the deposition given by PW.1, as PW.1 in E.P.No.87 of 

2010.  This Document was marked subject to objection, 

that the recitals were not confronted to the witness.  

This Court has perused the said deposition of the 

witness, and it is found that PW.1 has admitted therein 

that Ex.B1 is the xerox copy of the patta with regard to 

D.No.41/40; and that he did not file any document to 

show that D.No.36/30-10 belongs to judgment debtor.   

It appears that in view of these admissions, without 

even confronting the same, Ex.R2 was just simply 
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shown to the witness.  This Court is of the opinion that 

since the witness is alive, the particular portion, which is 

relevant in respect of the contentions of the 

respondent/judgment debtor, has to be confronted to 

the witness (i.e., PW.1) in the cross examination, and 

then only, both the deposition and the relevant portion 

can be marked as exhibits.  In the present case, except 

marking the total evidence of RW1, no attempt was 

made by the learned counsel for respondent/judgment 

debtor to confront the recitals therein to PW.1. In such 

circumstances, this Court is of the opinion that Ex.R2 

cannot be taken into consideration; and that the 

admission of PW.1 therein, is not much helpful to the 

present contentions of the respondent/judgment debtor, 

since it is a mere admission, regarding the existence of 

patta, and nothing else. 

 

xxxxxxxxxxx 

xxxxxxxxxxx 

 

Ex.R1 was marked in the cross examination of 

PW.1 recorded on 16.07.2014, and it is the xerox copy 

of the patta issued in favour of Smt.Zeenath Bi in 

respect of house bearing D.No.41/140-S.  Ex.R4 is the 

certified copy of the patta in RCB.948/94 dated -.8.94, 

issued in the name of Smt.Jeenath Bee, for H.No.41-

40-S.  As seen from it, it is the certified copy of the 

Ex.B1 marked in E.P.No.87 of 2010.  Ex.R4 was 

marked subject to objection that the original patta was 

not filed, and regarding its admissibility.   It is clear from 

the records of E.P.No.87 of 2010, available along with 

records, it is clear that a xerox copy of patta was 

confronted to PW1 in his evidence in E.P.No.87 of 

2010, and when he admitted it, it was marked as Ex.B1 

therein. So, the present copy is the certified copy of the 

xerox copy of document admitted in E.P.No.87 of 2010.  

Being certified copy of a xerox copy, Ex.R4 cannot be 

admitted in evidence.  Further, the respondent/judgment 

debtor did not give any explanation, as to where the 

original patta of Ex.R4 is, and in whose custody it is.  

Hence, the objection taken at the time of marking of 

Ex.R4 is upheld, and this Court concludes that Ex.R4 

cannot be admitted in evidence.  
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It is clear from the document in Ex.P2 that the 

respondent/judgment debtor and his wife have 

mortgaged the EP schedule property to the petitioner on 

22.02.1997.  The petitioner/decree holder has also 

admitted that he has filed a suit in O.S.No.1344 of 2005 

on the file of the Court of the Second Additional Junior 

Civil Judge, Kurnool and that it was decreed on 

27.02.2006; and that subsequently, he has filed 

E.P.No.59 of 2014 for recovery of the mortgage decree 

amount.  But, what is the stage of the said E.P.No.59 of 

2014 was not at all stated by the PW.1 before the Court, 

either in his evidence, or suggested to RW.1 in his 

cross examination.  Even in his chief affidavit, PW.1 has 

reiterated that E.P.No.59 of 2014 is pending.  Upon 

considering the entire circumstances, this Court is of the 

opinion that since the petitioner/decree holder himself 

has filed the E.P.No.59 of 2014 for recovery of 

mortgage debt, though the said debt will get more 

priority over the present decree, and as the present 

petitioner/decree holder has proceeded to pursue this 

E.P first, an inference can be drawn that the 

petitioner/decree holder is inclined to get the E.P 

schedule property alienated before any court of law, 

without insisting of his right as a secured debtor under 

the proceedings in E.P.No.59 of 2014 in O.S.No.1344 of 

2005.  Hence, this Court opines that the pendency of 

E.P.No.59 of 2014 is not a bar to proceed with this E.P. 

 
By virtue of the above discussion, this Court 

concludes and holds that the E.P schedule property is 

not an assigned land, and as such, the provisions of the 

A.P. Assigned Lands (Prohibition of Transfers) Act 9 of 

1977 does not apply to the patta under the original of 

Ex.R1 which was clearly issued in the name of Zeenath 

Bi, on payment of market value for the property allotted 

to her; and that as Ex.1 establishes that the 

respondent/judgment debtor and his wife purchased the 

E.P schedule property together, the respondent/ 

judgment debtor   will be entitled only for half share in 

the E.P schedule house property; and that the same 

can be alienated in Court Auction; and that the 

contention of the respondent/judgment debtor that the 
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E.P. schedule property cannot be alienated, is not at all 

tenable under the eye of law. 

 
xxxxxxxxxxx 

 
Therefore, this Court concludes and holds that 

the E.P schedule property is not a Government 

Property, since it was assigned on payment of market 

value by Smt.Jeenat Bee; and that it can be alienated in 

Court auction; and that the petitioner/decree holder  

can be permitted to proceed against the E.P schedule 

property, to realize the E.P amount from the 

respondent/judgment debtor; and that the respondent/ 

judgment debtor owns only half share in the E.P 

schedule house property; and that the said half share of 

the respondent/judgment debtor alone can be brought 

for sale in Court auction, to realize the E.P amount from 

the respondent/judgment debtor.” 

 

The dec isions relied  upon by the petitioner, no doub t, lay 

down tha t even through p roc ess of law, the assigned  land  c annot 

be a liena ted .  Now the point for c onsidera tion is - whether the 

revision petitioner, as ma tter of fac t, c ould  d isc harge the burden or 

not on the na ture of house p lot.  The c onsidera tion of ma teria l 

ava ilab le on rec ord  shows tha t a  p lea  as to the ma inta inab ility of  

EP by referenc e to Ac t 9 of 1977 is taken.  The petitioner relies upon 

a  xerox c opy of house site pa tta  in favour of his sister.  However,  

in the same b rea the the petitioner admits tha t through Ex.P-1, the 

p roperty was purc hased  and  under Ex.P-2, same p roperty was 

mortgaged .  If a t a ll wha t the petitioner now c ontends, for these 

two situa tions, is true, same ob jec tion is app lic ab le to petitioner as 

well.  Be tha t as it may, the p rohib ition under the Ac t is a ttrac ted  if  

it is estab lished  by evidenc e tha t the EP sc hedule house is 

c onstruc ted  on assigned  land . This Court, a fter perusing the 
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deta iled  order and  a lso the exhib its, is of the view tha t the petitioner 

fa iled  to estab lish tha t the EP sc hedule house is an assigned  land .  

The find ings of fac ts on this aspec t do not warrant interferenc e.   

 

Revision fa ils and  is, ac c ord ing ly, d ismissed .  There sha ll be no 

order as c osts. 

 

Consequently, pend ing misc ellaneous petitions, if any, stand  

c losed .  

 

____________ 

         S.V.BHATT, J 

                                                       

18th April, 2017 

Lrkm  


