
THE HON’ BLE SRI JUSTICE M. SEETHARAMA MURTI 
 

                     Civil Revision Pet it ion No.4541 of 2017 
 

ORDER:  
 
  This Civil Revision Pet it ion, under Sect ion 115 of the Code of Civil 

Procedure, 1908, [ ‘ the Code’ , for short ] is f iled by the unsuccessful pet it ioner 

assailing the order, dated 31.07.2017, of the learned Chief Judge, City Civil 

Court , Hyderabad, passed in EA.No.828 of 2017 in EA.no.218 of 2015 in Case 

No.3991 of 2012. 

2.  I have heard the submissions of Sri R. Raghunandan Rao, learned senior 

counsel represent ing Sri Salvaj i Raj a Shekar Rao,  learned counsel for the 

pet it ioner, and of Sri K. Vivek Reddy, learned counsel for the respondents 3 & 4.  

I have perused the material record.   

3. The int roductory facts are as follows: - ‘ The respondents 3 & 4 herein are 

the decree holders-applicants in EA.No.218 of 2015.  They f iled the said 

Execut ion Applicat ion under Order XXI Rule 41 of the Code request ing to direct  

the pet it ioner herein/ 3rd JDr to make an aff idavit  stat ing the part iculars of his 

assets and further request ing the Court  to orally examine the 3rd JDr as to 

whether he has any other means of sat isfying the decree obtained by the 

respondents 3 & 4 herein.  In the said Execut ion Applicat ion, the 3rd JDr f iled the 

afore-stated Execut ion Applicat ion in EA.No.828 of 2017 under Sect ion 13(b) read 

with Sect ion 151 of the Code request ing to rej ect  EA.No.218 of 2015 f iled by the 

decree holders/ respondents 3 & 4 herein, on the ground that  the order, dated 

14.07.2014, in Case No.3991 of 2012 passed by the High Court  of Just ice, 

Chancery Division, Companies Court , UK, is not  enforceable in India.  The said 

Applicat ion was resisted by the decree holders/ respondents 3 & 4 herein, by 

f il ing a counter.  On merits and by the orders impugned in this revision, the Court  

below dismissed the applicat ion of the pet it ioner-3rd JDr.  Therefore, the 

aggrieved 3rd JDr is before this Court .  
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4.  In this revision pet it ion, the part ies shall hereinafter be referred to as the 

pet it ioner-3rd JDr and the respondents 3 & 4-decree holders (DHrs).  Be it  noted 

that  the respondents 1 & 2 are stated to be JDrs 1 & 2.   

5. To begin with, it  is necessary to note the following admit ted int roductory 

facts:  

The DHrs obtained an order, dated 14.07.2014, in Case No.3991 of 2012 on 

the f ile of  the High Court  of Just ice Chancery Division Companies Court , UK, 

[hereinafter, ‘ the Foreign Court ’  for brevity] against  the JDrs including the 3rd 

JDr-pet it ioner herein.  The said order verbat im reads as under: -  

“ An applicat ion was made on 23 May 2014 by the solicitors for the Applicants 

under CPR part  24 for Judgment  against  the Third Respondent , the First  and 

Second Respondents having reached terms of set t lement  with the Applicants.  

Upon hearing the solicitors for the Applicants, the Third Respondent  not  being in 

at tendance or represented and upon the court  being sat isf ied that  service was in 

order the Regist rar read the writ ten evidence f iled And the Court  having found 

that  the Third Respondent  has no real prospect  of successfully defending the 

issue in respect  of an inter im dividend paid by the company to Kakat iya 

Investments Limited on 30 August  2011 and that  there was no other reason why 

the said issue should be disposed of at  a t r ial.   It  is ordered that  (1) the Third 

Respondent  pay the applicat ions the sum of £2,139,825 (2) the Third Respondent  

pay the Applicants the sum of £63,925/ - interest  thereon; (3) the Third 

Respondent  pay to the applicants their  costs of this Applicat ion summarily 

assessed in the sum of £44,354.90.”    

Having obtained the said order, the DHrs f iled EA.No.218 of 2015 under 

Order XXI Rule 41 read with Sect ion 151 of the Code for examinat ion of the JDr 

no.3 as to his property.  The said provision of law reads as under: 

Examinat ion of j udgment  debtor as to his property.- (1) Where a decree is for the 
payment  of money the decree holder may apply to the court  for an Order that—  

(a) the j udgment  debtor, or  

(b) where the j udgment  debtor is a corporat ion, any off icer thereof, or  

(c) any other person, be orally examined as to whether any or what  debts are 
owing to the j udgment  debtor and whether the j udgment  debtor has any and what  
other property or means of sat isfying the decree; and the court  may make an order 
for the at tendance and examinat ion of such j udgment  debtor, or off icer or other 
person, and for the product ion of any books or documents.  
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(2) Where a decree for the payment  of money has remained unsat isf ied for a period 
of, thirty days, the court  may, on the applicat ion of the decree holder and without  
prej udice to its power under sub-rule (1), by order require the j udgment  debtor or 
where the j udgment  debtor is a corporat ion, any off icer thereof, to make an 
aff idavit  stat ing the part iculars of the assets of the j udgment  debtor.  

(3) In case of disobedience of any order made under sub-rule (2), the court  making 
the order, or any court  to which the proceeding is t ransferred, may direct  that  the 
person disobeying the order be detained in the civil prison for a term not  exceeding 
three month unless before the expiry of such terms the court  directs his release.)  

It  appears that  along with the said applicat ion, the DHrs f iled before the Court  

below a copy of the afore-stated order passed by a Foreign Court  and later 

produced before the Court  below a copy of  the Judgment  of the Foreign Court  in 

the above case (as approved by the said Judge).   The 3rd JDr, f iled EA.no.828 of 

2017, int er al ia,  contending that  the afore-stated order passed by the Foreign 

Court  is not  enforceable in India and hence, sought  rej ect ion of E.A.No.218 of 

2015 f iled by the DHrs.   

6. In this back drop, learned senior counsel appearing for the 3rd JDr 

forcefully contended that  the Execut ion Applicat ion f iled by the DHrs under 

Order XXI Rule 41 of the Code for examinat ion of the 3rd JDr as to his property is 

liable for rej ect ion as the order of the Foreign Court  it self  is unenforceable in 

India and as the requirement  of the 3rd JDr’s examinat ion as to his property 

would arise if  only the order of the Foreign Court  is enforceable in India.  In 

reply, learned counsel for the DHrs f irst  contended that  no Execut ion Pet it ion 

(EP) for realisat ion of the fruits of the order of the Foreign Court  has yet  been 

f iled in India by the DHrs and that  the DHrs only f iled an Execut ion Applicat ion 

(EA) for examinat ion of the 3rd JDr as to his property before f il ing an EP for 

enforcing the order of the Foreign Court  in India and that , therefore, the 

content ion raised at  this stage by the 3rd JDr in regard to the enforceabilit y of 

the order of the Foreign Court  in India is premature.  The content ion of the 

learned counsel for the DHrs precisely is that  the applicat ion under Order XXI 

Rule 41 of the Code is f iled only for ascertaining the assets and means of the 3rd 

JDr, as a step in aid for later f il ing an EP for appropriate relief before an 

appropriate forum, and hence, the enforceabilit y in India of the order of the 
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Foreign Court  shall be examined, if  necessary,  in the event  an EP comes to be 

f iled at  a later stage but  not  at  this stage of examinat ion of the 3rd JDr as to his 

property as envisaged under Order XXI Rule 41 of the Code.  He alternat ively and 

without  prej udice to the f irst  content ion advanced submissions in regard to the 

enforceabilit y of the order of the Foreign Court  in India.  In reply, the learned 

senior counsel contended that  mere f il ing of EA under Order XXI Rule 41 of the 

Code for examinat ion of the 3rd JDr as to his property for all purposes would 

amount  to execut ion of the order of the Foreign Court  in India and hence, the 

quest ion of enforceabilit y in India of the order of the Foreign Court  requires to 

be examined at  this stage and such a request  of the 3rd JDr for examinat ion of 

the said aspect  cannot  be termed as premature as being contended by the DHrs.  

He would further submit  that  unless the order of the Foreign Court  is enforceable 

in India, no EA under Order XXI Rule 41 of the Code would lie before the Court  

below, which is an execut ing Court .  He, therefore, submit ted that  entertaining 

the said applicat ion of the DHrs for appropriate considerat ion by the Court  

below, which is an execut ing Court , would itself  amount  to enforcing the order of 

a Foreign Court  in India and, therefore, the examinat ion of the enforceabilit y in 

India of the order of the Foreign Court  is necessary even before ordering the said 

applicat ion of the DHrs.   

7. Thus, from the afore-stated submissions it  is obvious that  the content ions 

raised before this Court  are two fold.  The f irst  set  of content ions revolves round 

the issue – ‘ whether the examinat ion of the quest ion with regard to the 

enforceabilit y of the order of the Foreign Court  in India at  this stage of the 

mat ter is either a sine-qua-non or premature?’   It  is axiomat ic that  the second 

set  of content ions relate to the merits of the mat ter, that  is, the enforceabilit y 

or otherwise of the order of the Foreign Court  in India. It  is t rite to note that  if  

this Court  comes to the conclusion that  the examinat ion of the quest ion with 

regard to enforceabilit y of the order of the Foreign Court  in India does not  fall 

for considerat ion at  this stage and that  the said quest ion requires examinat ion, if  
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necessary, at  an appropriate later stage of the mat ter, that  is, at  the stage of 

considerat ion of EP that  comes to be f iled by the DHrs, then at  this stage there is 

no need to examine the second set  of content ions related to the merits of the 

mat ter, that  is, enforceabilit y or otherwise of the order of the Foreign Court  in 

India.  However, if  this Court  comes to a conclusion to the cont rary, then the 

second set  of content ions related to the enforceabilit y or otherwise of the order 

of the Foreign Court  in India also need examinat ion.   

8. Learned senior counsel appearing for the 3rd JDr, on the f irst  aspect  

contended as follows: - ‘ The DHrs admit tedly f iled an EA under Order XXI Rule 41 

of the Code after having obtained an order/ j udgment  from a Foreign Court , that  

is, High Court  of Just ice Chancery Division Companies Court , UK.  The said 

applicat ion was f iled for direct ing the 3rd JDr to make an aff idavit  stat ing the 

part iculars of his assets and further request ing the Court  below to orally examine 

the 3rd JDr as to whether or not  he has any other means to sat isfy the decree.  

Immediately on receipt  of not ices in the said applicat ion, the 3rd JDr f iled the 

subj ect  EA request ing to rej ect  the EA f iled under Order XXI Rule 41 of the Code 

by the DHrs on the ground that  the order passed by the Foreign Court  under 

execut ion was not  passed on merits and that  it  falls under the except ions 

contemplated under Sect ion 13 of the Code and that  it  is unenforceable in India.  

The said Applicat ion was dismissed without  numbering.  The afore-stated order 

was assailed in CRP.No.5752 of 2016. This Court , having allowed the said CRP, 

remit ted the mat ter to the Court  below with a direct ion to number the EA of the 

3rd JDr, hear and dispose of the same on its merit .   Despite the Court  below 

giving an opportunity to the DHrs to f ile a counter, they have not  chosen to f ile a 

counter in the subj ect  EA f iled by the 3rd JDr.  Thereafter, the Court  below 

dismissed the said applicat ion of the 3rd JDr by passing the impugned order.   

Hence, the 3rd JDr is before this Court .  The purported order of the Foreign Court  

was devoid of reasons is one of the content ions raised before the Court  below.  

The 3rd JDr also stated in his pleadings that  he is a permanent  resident  and 
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cit izen of India and was not  present  in the UK when the alleged case proceedings 

took place in the Foreign Court .  The Court  below in its order observed that  the 

counsel for the DHrs f iled a copy of the j udgment  of the Foreign Court .  The said 

copy of the j udgment  was handed over across the Bench to the learned Chief 

Judge without  f il ing an appropriate pet it ion with a support ing aff idavit .   The 

DHrs t il l date have not  f iled into Court  the cert if ied copy of the purported 

j udgment  of the Foreign Court .  The said copy of the j udgment  said to be the 

j udgment  of the Foreign Court  is not  a cert if ied copy and is a mere print  out .  It  

is not  in compliance with Sect ions 14 & 14(a) of  the Code.  Despite the said facts, 

the Court  below relied upon the said j udgment  of the Foreign Court  while 

dismissing the EA f iled by the 3rd JDr.  The 3rd JDr’s preliminary content ion is that  

the EA f iled by the DHrs under Order XXI Rule 41 of the Code for elicit ing 

informat ion regarding the assets of the 3rd JDr is not  maintainable.  However, the 

DHrs argument  is that  on informat ion obtained from the 3rd JDr, the DHrs would 

be able to f ile proper Execut ion Pet it ion and that  the 3rd JDr is not  ent it led at  

this stage to quest ion the enforceabilit y in India of the order of the Foreign Court  

on any grounds ment ioned in Sect ion 13 of the Code.  Since the very 

executabilit y or enforceabilit y in India of  the order of the Foreign Court  is 

quest ioned in the instant  case, the applicat ion under Order XXI Rule 41 of the 

Code cannot  be ordered unless such enforceabilit y or executabilit y of the order 

of the Foreign Court  in India is tested in the f irst  instance as only a ‘ decree 

holder’  would be ent it led to move an applicat ion under Order XXI Rule 41 of the 

Code.  Unless the decree is an enforceable decree, the pet it ion f iled by the DHrs 

under Order XXI Rule 41 of the Code would not  be maintainable and such an 

applicat ion cannot  be entertained by the Court  below without  the DHrs f irst  

establishing that  the order of the Foreign Court  is enforceable in India.  Hence, 

the order impugned is liable to be set  aside.  However, since the Court  below did 

not  consider the factual and legal aspects in proper perspect ive, the Execut ion 

Applicat ion f iled by the 3rd JDr may be remit ted to the Court  below for 
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determining the enforceabilit y or otherwise of the order in India of the Foreign 

Court  and for adj udicat ion of the applicat ion of the 3rd JDr afresh on merits and 

in accordance with the procedure established by law.’   

9.1 Be it  noted that  the learned senior counsel placed reliance on the 

following rat ios in the Full Bench decision of this Court  in Kukadap Krishna 

Murthy v. G. Venkata Rao [AIR 1962 AP 400 FB] . 

 In act ions ‘ in personam’ a f oreign cour t  can be considered as a cour t  of  compet ent  

j ur isdict ion only under  cer t ain speci f ied condi t ions viz.,  when t he defendant  happens t o 

be wi t hin t he foreign count ry at  t he t ime of  t he commencement  of  t he act ion in obedience 

t o t he laws and t he j ur isdict ion of  t he cour t  or  when he submit s t o t he j ur isdict ion of  t he 

cour t  or  when t he defendant  at  t he t ime of  t he j udgment  in t he act ion is a subj ect  or  

ci t izen of  such count ry.  Jur isdict ion is based on t er r i t or ial  dominion, i f  none of  t hese 

ci rcumst ances is present , a f oreign cour t  quae such a defendant  cannot  be regarded as a 

cour t  of  compet ent  j ur isdict ion.  

 We may useful ly refer  t o t he pronouncement  of  t he Pr ivy Counci l  in Si rdar  Gurdyal  Singh 

v. Raj ah of  Far idkot e, 4 Mad LJ 267 (PC)….. The posi t ion was st at ed by t hei r  Lordships in 

t hese words: 

 In a personal  act ion, t o which none of  t hese causes of  j ur isdict ion apply, a decree 

pronounced in absent em by a f oreign cour t ,  t o t he j ur isdict ion of  which t he defendant  has 

not  in any way submit t ed himself , is by int ernat ional  law an absolut e nul l i t y. He is under 

no obl igat ion, of  any kind, t o obey i t ,  and i t  must  be regarded as a mere nul l i t y, by t he 

cour t s of  every nat ion except  (when aut hor ised by special  local  legislat ion) in t he count ry 

of  t he forum by which i t  was pronounced.”     

9.2 He also placed reliance on the provisions of Sect ions 82 & 86 of the Indian 

Evidence Act  dealing with presumpt ion as to documents and presumpt ion as to 

cert if ied copy of foreign j udicial records and the meaning ascribable to ‘ Her 

Magesty’s Dominions’ . 

10. Per cont ra, learned counsel for the DHrs contended as follows: - “ On, 

14.07.2014, the High Court  of Just ice Chancery Division Companies Court , UK, 

pronounced the decree/ order against  the 3rd JDr.  Not ices were served on the 3rd 

JDr and opportunity to the 3rd JDr to f ile points of defence was given.  The DHrs 

were required to f ile their evidence.  Eventually the evidence was read over and 

considered by the UK High Court  before the order and j udgment  were 

pronounced in the case.  Reasons were assigned in the j udgment .  The order and 
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j udgment  have at tained f inality.  The 3rd JDr is a resident  of Hyderabad.  The 

DHrs have no knowledge of his assets.  Hence, they f iled an EA under Order XXI 

Rule 41 of the Code for appropriate reliefs, that  is, for examinat ion of the 3rd JDr 

as to his property.  In that  EA, the 3rd JDr f iled the subj ect  applicat ion for 

rej ect ion of the EA f iled by the DHrs under Order XXI Rule 41 of the Code alleging 

int er al ia that  the order of the Foreign Court  is not  executable/ enforceable in 

India.  Filing of an EP under Order XXI Rule 11 of the Code is not  a condit ion 

precedent  for f il ing an Applicat ion under Order XXI Rule 41 of the Code for 

examinat ion of the JDr as to his property.  The said provision was inserted 

pursuant  to the 27th and 54th reports of the Law Commission of India to expedite 

execut ion.  Order XXI Rule 41 only enables the DHr to ascertain the 

propert ies/ assets and means of the JDr provided the JDr reveals his propert ies 

and discloses his means.  The provision under Order XXI Rule 11 of the Code 

requires the DHr to specify in the EP the mode in which the assistance of the 

Court  is required; and it  further requires the DHr to state the necessary 

part iculars in a tabular form.  In N. Chandra Chems v. Varma Mukherj i [2007 (5) 

Mh.L.J.722]; United Phosphorous v. A.K. Kanoria [2002 (4) Mh.L.J.358]; and, SBI. 

V. M.K.Raveendran [AIR 2010 Ker 20] it  was held that  an applicat ion under Order 

XXI Rule 41 of the Code can be f iled before f il ing of the Execut ion Pet it ion for 

effect ive execut ion of the decree.  Entertaining an applicat ion under Order XXI 

Rule 41 of the Code also enables a Court  to effect ively execute the decree as the 

part iculars that  may be furnished by the JDr would also reveal as to whether any 

propert ies of the JDr are exempt  from at tachment  and sale.  In N. Chandra 

Chem’s case (supra) it  was held as follows: ‘ …the decree holder must  be aware of 

the propert ies which are available for at tachment  and which are statutorily 

exempted and unless this informat ion is available to the decree holder, he may 

not  be able to submit  the applicat ion for execut ion under Order XXI Rule 11(2) of  

the Code complete in all respects’ .  ‘ ….the informat ion from the j udgment  debtor 

regarding his assets prior to proceeding with the applicat ion under Order XXI Rule 
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11(2) of the Code would be of advantage to the Court  it self . ’   Therefore, an 

enquiry into the validity/ executabilit y/ enforceabilit y of a decree while 

considering the request  in an applicat ion under Order XXI Rule 41 of the Code 

f iled by the DHrs is premature.  From the facts borne out  by the material record 

it  is discernable that  no EP has yet  been f iled in a Court  in India to execute the 

decree/ order of the Foreign Court .  Nonetheless, the 3rd JDr is under an 

erroneous impression that  an EP has been f iled.  The provisions of the Code do 

not  contemplate enquiry into the executabilit y or enforceabilit y of the decree on 

the grounds specif ied under Sect ion 13 of the Code prior to the f il ing of the 

Execut ion Pet it ion.  The test ing of validity of the decree on the grounds specif ied 

under Sect ion 13 of the Code would be required only when the decree is being 

put  to execut ion by f il ing an EP.  An EA under Order XXI Rule 41 is not  an 

applicat ion seeking execut ion of a decree; it  is only an applicat ion f iled in aid of 

execut ion and f il ing of applicat ion under Order XXI Rule 41 of the Code is a step 

in aid towards execut ion; it  is merely an aid to the DHr to enable him to execute 

the decree by obtaining informat ion, which is within the special knowledge of 

the JDr.  The JDr will not  suffer any prej udice if  the Court  below decides the 

applicat ion under Order XXI Rule 41 as he will have an opportunity at  an 

appropriate stage to contest  the validity or executabilit y or enforceabilit y of the 

decree or order of the Foreign Court  when the DHrs f ile an Execut ion Pet it ion in 

a Court  in India.  This High Court  in Internat ional Investor v. Sanghi Polyester 

[2002 (5) ALD 647]  held that  when an applicat ion is f iled under Order XXI Rule 

41 of the Code a direct ion should be given for disclosure of the assets of the JDr.  

Hence, the EA f iled by the 3rd JDr for rej ect ion of the EA f iled by the DHrs is 

premature and is liable for dismissal.”  

11. Dealing further with the f irst  aspect  and the set  of content ions on the f irst  

aspect , it  is now to be examined as to mere f il ing of an Applicat ion under Order 

XXI Rule 41 of the Code by the DHrs would tantamount  to either enforcing the 

order of the Foreign Court  in India or put t ing the order of the Foreign Court  for 
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execut ion in India for realisat ion of the reliefs granted in the said order.  It  is 

prof itable to refer to the relevant  rules in the Civil Rules of Pract ice and Circular 

Orders in AP/ TS [ ‘ CRP’ , for brevity]:   

Rule 209:  Applicat ion for execut ion: -  

(1) Except  when made under Order XXI, Rule 11(1) of the Code, an 

applicat ion for execut ion of a decree shall be by pet it ion and, in 

addit ion to the part iculars set  forth in Order XXI, Rule 11(2) of the Code, 

shall be headed with the cause t it le of the suit  and separately numbered 

in each suit .   

(2) The pet it ion shall,  if  it  relates to any property of the j udgment -debtor, 

pray for the realisat ion thereof, in the manner appropriate to the nature 

of the property, as in Form No.53 and shall also set  out  the whole of the 

relief which the Applicant  requires at  the t ime of present ing the same.  

The court  shall not  grant  any relief not  claimed by the execut ion 

pet it ion.  

Thus, the Execut ion Pet it ion is in the nature of an Original Pet it ion for execut ion 

of a decree whereas the Execut ion Applicat ion is in the nature of an interlocutory 

applicat ion.  Order XXI Rule 11(1) of the Code deals with oral applicat ion and 

Rule 11(2) deals with writ ten applicat ion of the decree holder for execut ion of 

the decree.  Oral applicat ion of the DHr will have to be made at  the t ime of 

passing of the decree, where the decree is for payment  of money and on such 

oral applicat ion the Court  may order immediate execut ion thereof by the arrest  

of the JDr prior to the preparat ion of the warrant , if  he is within the precincts of  

the Court .  In all other cases every applicat ion for execut ion of a decree shall be 

in writ ing, signed and verif ied by the applicant  or by some other person proved 

to the sat isfact ion of the Court  to be acquainted with the facts of the case and 

shall contain in a tabular form the part iculars as ment ioned in sub rule (2) of 

Rule 11 of Order XXI.  The Court  to which such writ ten applicat ion is made under 

sub rule 2 may require the DHr to produce a cert if ied copy of the decree.  

Sect ion 51 of the Code postulates the procedure in execut ion as follows: 
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1. Powers of Court  to enforce execut ion— Subj ect  to such condit ions and 

limitat ions as may be prescribed, the Court  may, on the applicat ion of the 

decree-holder, order execut ion of the decree—  

(a) by delivery of any property specif ically decreed;  

(b) by at tachment  and sale or by the sale without  at tachment  of any property;  

(c) by arrest  and detent ion in pr ison [31] [ for such period not  exceeding the 

period specif ied in sect ion 58, where arrest  and detent ion is permissible under 

that  sect ion] ;  

(d) by appoint ing a receiver; or  

(e) in such other manner as the nature of the relief granted may require:  

 

Provided that , where the decree is for the payment  of money, execut ion by 

detent ion in pr ison shall not  be ordered unless, after giving the j udgment -

debtor an opportunity of showing cause why he should not  be commit ted to 

pr ison, the  

Court , for reasons recorded in writ ing, is sat isf ied—  

(a) that  the j udgment -debtor, with the object  or effect  of obst ruct ing or 

delaying the execut ion of the decree,—  

(i) is likely to abscond or leave the local limits of the j ur isdict ion of the Court , 

or  

(i i) has, after the inst itut ion of the suit  in which the decree was passed, 

dishonest ly t ransferred, concealed, or removed any part  of his property, or 

commit ted any other act  of bad faith in relat ion to his property, or  

(b) that  the j udgment -debtor has, or has had since the date of the decree, the 

means to pay the amount  of the decree or some substant ial part  thereof and 

refuses or neglects or has refused or neglected to pay the same, or  

(c) that  the decree is for a sum for which the j udgment -debtor was bound in a 

f iduciary capacity to account .  

Explanat ion.—In the calculat ion of the means of the j udgment -debtor for the 

purposes of clause (b), there shall be left  out  of account  any property which, 

by or under any law or custom having the force of law for the t ime being in 

force, is exempt  from at tachment  in execut ion of the decree.  

Thus, this provision of law deals with modes of execut ion of a decree depending 

upon nature of the decree.   

12. A plain considerat ion of Order XXI Rule 41 of the Code (which is already 

ext racted supra) only envisages examinat ion of JDr as to his propert ies.  Under 

this provision, the DHr may apply to the Court  for ordering the JDr to be orally 

examined as to whether any or what  debts are owing to the JDr and whether the 

JDr has any and what  other property or means of sat isfying the decree.  When 

such applicat ion is made, the Court  may make an order for at tendance and 
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examinat ion of such JDr and order for product ion of any books or documents by 

the JDr.  Further, on the decree remaining unsat isf ied for a period of 30 days, the 

Court  may on the applicat ion of the DHr and without  prej udice to its power 

under sub rule 1 may by an order require the JDr to make an aff idavit  stat ing the 

part iculars of the assets of the JDr.  Sub rule 3 of the said Rule 41 deals with 

consequences of disobedience of any order made by the Court  under sub rule 2.  

Therefore, an applicat ion under Order XXI Rule 41 of the Code obviously is 

intended for examinat ion of the JDr to know from him as to any or what  debts 

are owing to the JDr and whether he has any and what  other property or means 

of sat isfying the decree.  Unless the DHr knows the propert ies as well as the 

means of the JDr by invoking the provision of Order XXI Rule 41 of the Code, the 

DHr may not  be able to f ile an Execut ion Pet it ion with the details as stated in 

Order XXI Rule 11 and in the manner provided under procedure established by 

law.  Therefore, from a wholesome considerat ion of the provisions of law this 

Court  f inds that  the DHrs’  right  to apply to Court  for examinat ion of the JDr as to 

his property is a step in aid for execut ing the decree and for f il ing an EP in 

appropriate Court  for appropriate relief.  Without  knowing the details of 

propert ies and means of the JDr, it  may not  be possible to inst itute an EP for 

realisat ion of the reliefs as per the terms of the decree/ order.  To illust rate the 

point  under considerat ion, it  is to be noted that  if  the JDr, on examinat ion as to 

his property, discloses that  he has any part icular immovable property at  a 

part icular place then the DHr would be required to f ile an EP before a competent  

Court  having j urisdict ion over the place at  which the property of the JDr is 

situated.  Now it  is pert inent  to note the provisions of Rules 207 & 208 of the 

CRP, which read as under:  

207. When sent  to Dist r ict  Court  of another Dist r ict :  - If  the decree is sent  to 

the Dist r ict  Court  of another dist r ict  for execut ion by a court  subordinate 

thereto, the dist r ict  court  shall at  once t ransmit  it  to the subordinate court , 

and no applicat ion to the Dist r ict  court  shall be necessary.  No charges for 
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t ransmit t ing the decree to such subordinate court  shall be levied by the 

Dist r ict  court .  

208. Return of decree to the Transmit t ing Court : -  

1.  The court  to which a decree is sent  for execut ion shall cert ify to the 

court  which sent  the decree, the fact  of execut ion of such decree specifying 

the nature and extent  of sat isfact ion, or, where the former court  fails to 

execute the decree the circumstances at tending such failure. 

2.  If  the decree-holder does not , within six months from the date of the 

receipt  of the decree on such t ransfer, apply for execut ion thereof, the court  

to which the decree has been sent  shall cert ify the fact  that  no applicat ion for 

execut ion has been made to the court  which passed the decree and shall 

return the decree to that  court . 

Thus, in the event  that  the property is within the j urisdict ion of a Court , which 

has not  passed the decree, then as per the procedure, the DHr may be required 

to make a request  to the Court  which passed the decree to send the decree to 

such other court  for execut ion, if  the Court  which passed the decree has no 

j urisdict ion to execute the decree.  Thus, an applicat ion for a t ransfer of a 

decree is only considered as an execut ion applicat ion and when once the 

t ransferor court  t ransmits the decree to the t ransferee Court  with a non 

sat isfact ion cert if icate, the DHr shall apply to the t ransferee court  or the Court  

to which the decree has been sent  for execut ion of the decree by f il ing an 

execut ion pet it ion before the t ransferee Court .  The Code thus recognises a 

procedure for f il ing Execut ion Applicat ions before f il ing of the Execut ion 

Pet it ions.   

13. For the reasons afore-stated and on the above analysis of the facts and the 

provisions of law and the legal posit ion obtaining, this Court  is of the considered 

view that  mere f il ing of an applicat ion under Order XXI Rule 41 of the Code by 

the DHrs for examinat ion of the 3rd JDr as to his property cannot  be equated to 

the f il ing of an Execut ion Pet it ion for execut ing or enforcing in India, the decree 

or an order of the Foreign Court .   
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14. In-fact , in the case on hand, no Execut ion Pet it ion has yet  been f iled is an 

undisputed fact .  The only content ion of the 3rd JDr is that , though an Execut ion 

Pet it ion has not  yet  been f iled, the mere f il ing of an Applicat ion under Order XXI 

Rule 41 of the Code is it self  an Applicat ion by the DHrs for enforcing in India, the 

order of the Foreign Court  and that , therefore, the enforceabilit y of the order of 

the Foreign Court  requires examinat ion even while considering the merits of the 

applicat ion under Order XXI Rule 41 of the Code.  However, in the light  of the 

provisions and as admit tedly no Execut ion Pet it ion has yet  been f iled either 

seeking arrest  or at tachment  of the propert ies of  the 3rd JDr, and only his 

examinat ion as to his property was sought , this Court  does not  f ind any merit  in 

the content ions of the 3rd JDr.  

15.  Viewed thus, this Court  f inds that  as the DHrs have not  f iled an EP and as 

only an applicat ion under Order XXI Rule 41 of the Code is f iled by the DHrs 

against  the 3rd JDr, the examinat ion of the quest ion of enforceabilit y or 

otherwise of the order in India of  the Foreign Court  does not  arise for 

considerat ion at  this stage and, therefore, the applicat ion in EA.No.828 of 2017 

f iled by the 3rd JDr for rej ect ion of EA.No.218 of 2015 on the ground that  the 

order of the Foreign Court  is un-enforceable in India is premature and is liable to 

be dismissed on that  ground alone.   

16. In view of the said f inding, this Court  need not  examine the content ions 

related to the merits of the mat ter and need not  go into the quest ion of 

enforceabilit y/ executabilit y or otherwise in India of  the order of the Foreign 

Court  at  this stage as the said quest ion may require examinat ion at  a stage when 

the order/ decree of the Foreign Court  is put  up for execut ion in India by f il ing an 

Execut ion Pet it ion as contemplated under Order XXI Rule 11 of the Code.  Though 

the learned counsel for both the sides made submissions and relied upon certain 

decisions dealing with the provisions of Sect ion 13 of the Code and the provisions 

of various Sect ions of the Indian Evidence Act  and further relied upon decisions 
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on the aspects related to the merits of the mat ter, that  is, the executabil it y or 

enforceabilit y of a decree or order in India of a Foreign Court , this Court  need 

not  examine the said aspects in view of the f inding that  the said quest ion has to 

be considered at  a later stage on its merits in the event  Execut ion Pet it ion comes 

to be f iled by the DHrs but  not  at  this stage of the mat ter.  

17. Before part ing it  is to be noted that  while dismissing the subj ect  

applicat ion f iled by the 3rd JDr for rej ect ion of the Execut ion Applicat ion f iled by 

the DHrs, the Court  below made certain observat ions on the enforceabilit y in 

India of the order of the Foreign Court  and even recorded a f inding that  it  was 

passed on merits.  In the considered view of this Court , the said f indings of the 

Court  below are unwarranted at  this present  stage as the EP has not  yet  been 

f iled by the DHrs against  the 3rd JDr as contemplated under law and procedure.  

Therefore, the said and all other related f indings in the impugned order are 

expunged while confirming the conclusion that  the pet it ion of the 3rd JDr is liable 

for dismissal without  costs.  Accordingly, liberty is reserved to the 3rd JDr to raise 

all factual and other content ions, which the law permits, regarding the 

enforceabilit y or otherwise in India of the order passed by the Foreign Court  at  

an appropriate later stage, in the event  any Execut ion Pet it ion comes to be f iled 

in a Court  in India by the DHrs against  the 3rd JDr.  

18. In the result ,  the Civil Revision Pet it ion is dismissed confirming accordingly 

the order, dated 31.07.2017, of the learned Chief Judge, City Civil Court , 

Hyderabad, passed in EA.No.828 of 2017 in EA.no.218 of 2015 in Case No.3991 of 

2012, subj ect , however, to the observat ions in the preceding paragraph of this 

order.  There shall be no order as to costs.   

Pending miscellaneous pet it ions, if  any, shall stand closed. 
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