
THE HON’ BLE SRI JUSTICE M. SEETHARAMA MURTI 
 

Writ  Pet it ion No.3353 of 2006 

ORDER:   
 

This writ  pet it ion, under Art icle 226 of the Const itut ion of India, by the 

pet it ioner is f iled seeking verbat im the following relief : 

‘ …to issue writ  order or direct ion in the nature of writ  of mandamus by 

declar ing that  the recovery ordered in the f inal bill dated 18.10.2005 

issued by the 1st respondent  for Rs.2,17,956/ - being the Cent ral Excise 

Duty is void, with direct ions to the 1st respondent  to release the 

recovered amounts with interest  immediately with all consequent ial 

benefits and to pass such other order.. ’  

2. I have heard the submissions of Sri V.N. Srivat sa, learned counsel 

represent ing Ms. S. Tripura Sundari ,  learned counsel appearing for the writ  

pet it ioner, and of learned Government  Pleader for Irrigat ion represent ing the 

respondents.  I have perused the material record.  

3. From the pleadings of the part ies and the submissions made before this 

Court , the facts that  surface for considerat ion, in brief , are as follows: 

 After due tendering process, the work of fabricat ion, supply and 

erect ion of E.M. parts,  Regulator gates, off-take sluice gates, Hoist  bridge 

and equipment  for Regulator cum off-take sluices for 4-L maj or and 5-L maj or 

at  Km 18.599 on 5th branch canal was awarded to the pet it ioner-Company.  

Thereafter, the est imate for the said work was sanct ioned for a sum of 

Rs.21,31,000/ - by the Superintending Engineer concerned vide his 

proceedings, dated 26.08.2003.  In the agreement  it  is noted that  the rates 

arrived based on tender percent  shall include all const ruct ion materials; the 

tenderer has to quote the tender price considering all the aspects of tender to 

complete the work as per the APSS, the special specif icat ions, appended 

drawings etcetera.  There are also other terms like the offer made in 

Schedule ‘ A’  price bid shall be for the f inished work in site inclusive of all 
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incidental and cont ingent  charges; all taxes such as sales tax, seigniorage, 

and royalt ies in respect  of materials to be used on the work must  be born by 

the cont ractor.  As per the agreement , the rate shall also include safety of  

workers, f irst  aid equipment  and suitable accommodat ion for the staff  and 

the workmen, with adequate sanitary arrangements, the effect ing and 

maintenance of all insurances, the payment  of wages, salaries, fees, 

royalt ies, dut ies or other charges arising out  of erect ion of work. On 

complet ion of work by the pet it ioner Company, the f inal bill was raised by the 

pet it ioner company for an amount  of Rs.6,26,717/ -.  However, an amount  of 

Rs.2,17,956/ - was recovered from the bil l by the Superintendent  Engineer, 

terming it  as Cent ral Excise Duty.  The said amount  was recovered as it  was 

brought  to the not ice of the said Off icer that  the Assistant  Pay and Accounts 

Off icer, Telugu Ganga Proj ect , Nellore, vide let ter dated 30.12.2004 stated 

that  during inspect ion of the off ice records by the Accountant  General’ s 

inspect ion party they have pointed out  about  non recovery of Cent ral Excise 

Duty at  15% on the value of the work done and that  such a provision is also 

made in the abst ract  est imate.  The copy of the said let ter was also marked 

to the Execut ive Engineer concerned, that  is, the 1st  respondent  herein.  In 

response to the said let ter of the Assistant  Pay and Accounts Off icer, the 

Superintending Engineer informed him that  the rate furnished in Schedule A 

items are inclusive of royalt ies and dut ies arising out  of the works as per 

paragraph 6 of Schedule A preamble of the agreement  and that , therefore, he 

inst ructed the division to effect  the recovery of Central Excuse Duty @ 15% of 

the f inished item of work.  Aggrieved thereby the pet it ioner f iled this writ  

pet it ion and challenged the said recovery as il legal and void; the pet it ioner 

also sought  a direct ion to the 1st respondent  to release the recovered amount  

with interest .  

4. In this set t ing of facts, the case of the pet it ioner company is this: ‘ The 

j ob work completed by the pet it ioner is not  covered by the terms and 
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condit ions indicated in the tender not ice or in the agreement .  Cent ral Excise 

Duty is governed by Sect ion 3 of the Cent ral Excise Act , 1944.  It  is applicable 

only to a manufacturer of excisable goods.  Excisable goods being 

manufactured, on complet ion must  take clearance under the Excise Act .  

There is no provision in the Cent ral Excise Act  or in the Cent ral Excise Rules 

that  cent ral excise duty is to be paid on j ob work completed viz., fabricat ion 

and erect ion of EM parts, regulator gates, hoist  bridge etcetera.  No new 

product  was manufactured or sold in the market  by the pet it ioner Company.  

The materials purchased were ut il ised for complet ion of the j ob work.  The 

goods fabricated and erected are not  excisable goods as they do not  sat isfy 

the test  of  marketabilit y.  They are not  products which are generally bought  

and sold in the open market .  Therefore,  they do not  at t ract  excise duty.  The 

recovery of Rs.2,17,956/ - in the f inal bill caused hardship to the pet it ioner.  

The said recovery is bad in law.  The said recovery was made without  giving 

an opportunity of hearing to the pet it ioner.  The principles of natural j ust ice 

are violated.  Unless goods are marketable and are capable of being 

marketed, the excise duty is not  leviable.’   

5. Per cont ra, the submissions made on behalf  of the respondents, in 

brief, are as follows: 

Clause no.5 of the agreement  states that  in case of over payment  or 

wrong payment  made to any cont ractor or f irm due to wrong interpretat ion of 

the provisions of the cont ract  or APSS or otherwise, such unauthorised 

payments are liable for deduct ion in the subsequent  bills or f inal bills for the 

work or at  any t ime thereafter from the deposits available with the 

Government .  Any recovery or recoveries by the Government  department  

either State or Cent ral due to non fulf ilment  of  any cont ract  entered into with 

them by the cont ractor or f irm shall be recovered from any bill or deposit  of 

the cont ractor or f irm.  No claim shall be entertained if  the same is not  
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represented in writ ing to the Execut ive Engineer within 15 days of it s 

occurrence.  The pet it ioner company has not  produced any evidence that  it  

has paid Cent ral Excise Duty for the steel purchased by it  and as such the 

amount  was recovered and was credited towards Cent ral Excise Duty while 

passing the f inal bill.   The said amount  was credited to the head 8658-Cent ral 

Excise Duty.  The cont ractor has not  represented in writ ing within 15 days to 

the Execut ive Engineer complaining against  the recovery of the Cent ral Excise 

Duty from the f inal bill.   The same was recovered as per agreement  condit ions 

and inst ruct ions of audit  party and higher authorit ies.  

6. Before proceeding further, it  is necessary to state that  this Court  

carefully considered the clauses which are referred to in the succeeding 

paragraphs and also the copy of the tender not ice and other relevant  clauses, 

which are pointed out  from the material papers.  

7. There is no specif ic clause anywhere specif ically referring to the 

Cent ral Excise Duty and its recovery.  However, in Schedule A preamble, term 

‘ 6’  postulates that  the rates shall also include ‘ …….the effect ing and 

maintenance of all insurances, the payment  of all wages, salaries fees, 

royalt ies, dut ies or other charges arising out  of the erect ion of works and the 

regular clearance of rubbish, reinstatement  and clearing-up of the site as may 

be required on complet ion of works safety of the public and protect ion of the 

works and adj oining land.’   There is also a specif ic clause that  the pet it ioner 

company shall produce income tax clearance cert if icate. Both the part ies 

understood that  no cent ral excise duty is payable by and recoverable from the 

pet it ioner-Company.  Therefore, unt il a claim for the f inal bill amount  was 

made by the pet it ioner-Company, no excise duty was recovered.  However, 

after receiving the f inal bill for Rs.6,26,717/ - from the pet it ioner company, 

the recovery of the disputed amount  of Rs.2,17,956/ - was made from the 

f inal bill towards 15% cent ral excise duty as admit tedly after the inspect ion of 
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the Accountant  General’ s inspect ion party,  the said aspect  was pointed out  by 

the Assistant  Pay and Accounts Off icer, Telugu Ganga Proj ect , Nellore, and as 

the higher authorit ies directed for such recovery in view of the inst ruct ions of 

the audit  party.  Admit tedly, the said recovery was noted in the f inal bill,  on 

18.10.2005, by the 1st respondent .  The said amount  is more than Rs.50,000/ -.  

In-fact , the pet it ioner addressed a let ter, dated 30.07.2005, to the Execut ive 

Engineer concerned stat ing that  there is no obligat ion on the part  of the 

Cent ral Excise department  to accord the pet it ioner-Company any cert if icate 

regarding the eligibil it y to exempt ion of duty on the goods produced and 

supplied by the pet it ioner-Company as the pet it ioner-Company was not  

required to f ile any declarat ion with the said department  and that  the 

pet it ioner-Company is ent it led to exempt ion from duty on the goods produced 

and therefore, if  necessary, a clarif icat ion may be sought  by the Execut ive 

Engineer by addressing a let ter to the Cent ral Excise Department .  The 

pet it ioner also addressed a legal not ice, dated 09.01.2006, to the Execut ive 

Engineer for release of the said amount  recovered towards Cent ral Excise 

Duty.  To the said legal not ice a reply was sent  that  the est imated rates were 

also inclusive of Cent ral Excise Duty vide Est imate No.CR.24/ 2003-04.   

8. The quest ion that  falls for considerat ion is as to whether the work 

ent rusted to the pet it ioner at t racts Excise Duty.  In the case on hand, the 

work ent rusted on tender basis to the pet it ioner company is fabricat ion, 

supply and erect ion of E.M. parts,  Regulator gates, off-take sluice gates, 

Hoist  bridge and equipment  for Regulator cum off-take sluices for 4-L maj or 

and 5-L maj or at  Km 18.599 on 5th branch canal.  The said fabricat ion and 

erect ion shall be as per the specif icat ions in the tender & the agreement  and 

the drawings.  The fabricated parts, Gates etcetera are only useful for 

erect ion on the branch canal and are not  f it  for use anywhere for any other 

purpose other than the purpose for which they are intended.  Therefore, the 

fabricated and erected materials, part s, equipment  are not  marketable and 
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are also not  capable of being brought  to the market .  The fabricated material 

and parts to be erected are required to be at tached to the earth and become 

immovable once erected.  Therefore, the fabricat ion and erect ion work done 

by the pet it ioner company cannot  be held to be manufacture and sale of  

excisable goods. The above view f inds support  from the decision in M/s.Cadila 

Laborator ies PVt ., Ltd., v. C.C.E. Vadodara1 wherein the Supreme Court  

held as follows: 

‘ In order to be excisable, not  only goods must  be manufactured i.e. some 

new product  brought  into existence, but  the goods must  be marketable.  By 

marketable it  does not  mean that  the goods must  be actually bought  and 

sold in the market .  But  the goods must  be capable of being bought  or sold 

in the market .  The law also is that  goods which are in the crude or unstable 

form and which require a further processing before they can be marketed 

cannot  be considered to be marketable goods merely because they fall 

within the Schedule to the Excise Act . ’  

In the case on hand, it  is to be noted that  the fabricated materials are not  

usable for any other purpose and serve any purpose unless erected as per 

requirement , specif icat ions and sketch. 

9. On the above analysis, this Court  f inds that  the recovery of  

Rs.2,17,956/ - in the f inal bill terming it  as Cent ral Excise Duty is 

unsustainable, under facts and in law, and therefore, the pet it ioner is 

ent it led for release of the said amount .   

10. Before part ing it  is to be noted that  as per the terms of the agreement , 

set t lement  of certain claims above Rs.50,000/ - in value shall be decided by a 

civil Court  of competent  j urisdict ion by way of a regular civil suit  and not  by 

arbit rat ion.  Therefore, the learned Government  Pleader contends that  an 

eff icacious alternat ive remedy is available to the pet it ioner and hence, writ  

pet it ion is not  maintainable.    

 

                                                 
1
 AIR 2003 SC 1700 
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10.1 He placed reliance on the following decisions: 

(i) Raj astan Steel Indust r ial Development  and Investment  

Corporat ion and another v. Diamond & Gem Development  Corporat ion 

Limited and another2 is relied upon in support  of the proposit ion that  when 

there is an eff icacious alternat ive remedy by way of a civil suit ,  the writ  

pet it ion without  exhaust ing the said remedy is not  maintainable.  The facts of  

the case show that  a huge area of land stood not if ied under Sect ion 4(1) of  

the Raj asthan Land Acquisit ion Act , 1953, for a public purpose, that  is, 

indust rial development  to be executed by the Raj astan State Indust rial 

Development  and Investment  Corporat ion (RIICO).  The said RIICO made 

allotment  of some land out  of the said land to the 1st  respondent  to facilitate 

the establishment  of a Gem indust rial estate for manufacturing of gemstones.  

A lease deed was also executed between the RIICO and 1st respondent  

Company on 22.5.1989 and the land was allot ted on ‘ as is where is’  basis with 

a direct ion to complete the proj ect  within 5 years.  The possession of the land 

was taken by the said respondent  Company and const ruct ion was carried out  

only on a port ion of the land allot ted to it .   The quest ion of accessibilit y to 

the property has arisen.  Therefore, a writ  pet it ion was f iled to provide 

accessibilit y through a road.  Another writ  pet it ion was also f iled challenging 

the cancellat ion of the lease.  The High Court  allowed the writ  pet it ions f iled 

by the 1st respondent  quashing the order of cancellat ion of allotment  of land 

and direct ing the appellants to provide approach access road.  The Supreme 

Court  held that  the respondent  Company ought  to have resorted to arbit rat ion 

clause provided in the lease deed in the event  of dispute and that  the Dist rict  

Collector, Jaipur, would have decided the case and that  the respondent  

Company did not  resort  to the statutory remedy and f iled the writ  pet it ion 

which could not  have been entertained by the High Court .  On facts, the said 

decision is not  applicable to the case on hand. 

                                                 
2
 (2013) 5 SCC 470 
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(ii) State of UP and others v. Bridge & Roof company (India) Ltd.,3  

The facts of the cited case show that  the dispute is about  deduct ion of sales 

tax and sales tax l iabilit y of  the respondent .  The issue that  fell for 

considerat ion related to interpretat ion of terms and condit ions of the 

cont ract .  The prayer in the writ  pet it ion was to rest rain the Government  

from deduct ing a part icular amount  from the writ  pet it ioner’ s bill(s) and the 

quest ion was whether there has been a reduct ion in the statutory liabilit y on 

account  of  a change in law within the meaning of the terms of the cont ract ; 

and, the issues revolved around interpretat ion of terms of the cont ract  

between the part ies.  Therefore, it  was held that  the mat ter is within the 

realm of private law and, therefore, outside the purview of the writ  pet it ion 

and that  the arbit rator under the cont ract  or the civil Court  as the case may 

be can go into and decide both quest ions of  fact  as well as quest ions of law.    

(i i i) Government  of AP and others v. Sri Rama Engineering 

Const ruct ions (Engineers and Cont ractors), Hyderabad4 was relied upon in 

support  of the content ion that  seriously disputed quest ion of fact , if  involved, 

the writ  pet it ion is not  maintainable.  The facts of  the cited case show that  

the t ransact ion is a commercial t ransact ion arising out  of non-statutory 

cont ract  for excavat ion of Srisailam Right  Branch Canal and the dispute is with 

regard to the payment  for excessive work executed beyond est imated works.   

10.2  On facts of the instant  case, the rat ios in the decision have no 

applicat ion to the facts of the instant  case.  In the case on hand, the quest ion 

is about  excisabilit y of the fabricat ion and erect ion work ent rusted to the 

pet it ioner-Company by the respondents.  Since the issue is with regard to the 

recovery of excise duty without  j urisdict ion and as the duty was recovered 

without  any authority of law and as the respondents had no authority to 

retain the money collected without  the authority of law, this court  has the 

                                                 
3
 (1996) 6 SCC 22 

4
 2005 (3) ALD 281 (DB) 
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power to direct  refund in a writ  pet it ion.  (See: Salonah Tea Co. Ltd., v. 

Supdt . Of Taxes [(1988) 1 SCC 401]). 

11.  In the result ,  the Writ  Pet it ion is allowed direct ing the respondents to 

refund to the pet it ioner Rs.2,17,956/ -.  The refund as ordered shall be made 

within 2 months from the date of receipt  of  a copy of this order.  

Miscellaneous pet it ions pending, if  any, shall stand closed.  There shall 

be no order as to costs.  

 

________________________________                                

JUSTICE M. SEETHARAMA MURTI 

20.04.2017                                                                                                                                
Vj l  


