
THE HON’ BLE SRI JUSTICE M. SEETHARAMA MURTI 
 

Civil Revision Pet it ion No.3350 of 2017 
 

ORDER:  
 

 
This civil revision pet it ion, under Art icle 227 of the Const itut ion of 

India, is f iled by the unsuccessful 1st defendant  company assailing the 

order, dated 03.07.2017, of the learned XVII Addit ional Senior Civil 

Judge, City Civil Court , Hyderabad, passed in I.A.No.796 of 2016 in 

O.S.No.1537 of 2013. 

 

2.  I have heard the submissions of Sri Deepak Bhat t acharj ee,  learned 

senior counsel, appearing for Sri Dishit  Bhat tacharj ee, learned counsel 

appearing for the pet it ioner/ 1st  defendant , and of Sri Sai Gangadhar 

Chamart hy,  learned counsel appearing for Sri Y.Subba Rao, learned 

counsel for the 1st respondent / plaint if f .   I have perused the material 

record.  

 

3.  The int roductory facts, in brief, are as follows: 

 The 1st respondent / Plaint if f  (hereinafter, ‘ plaint if f’ ) f iled the suit  

against  the revision pet it ioner/ 1st defendant  and another, who is the 

Market ing Manager of the 1st defendant  company for recovery of money 

in a sum of Rs.3,66,672/ - together with interest  from the date of the 

suit  t il l  the date of realizat ion and for costs.   The suit  was decreed     

ex part e,  on 29.09.2015.  Both the defendants f iled an applicat ion to set  

aside the ex part e decree passed in the suit .   As a delay of 274 days had 

occasioned in f il ing the said pet it ion, the defendants f iled the afore-said 

interlocutory applicat ion under Sect ion 5 of the Limitat ion Act , 1963, 

request ing to condone the said delay.  The plaint if f  f iled a counter 

resist ing the said applicat ion.  On merits and by the orders impugned in 

this revision, the t rial Court  dismissed the pet it ion of the         
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defendants 1 and 2 and refused to condone the delay.  Aggrieved 

thereof, the 1st defendant  company alone preferred this revision.  

 

4.  Before proceeding further, it  is necessary to refer to the pleadings 

of the part ies. 

4.1 The case of the 1st defendant  company in support  of the request  

for condonat ion of delay, in brief, is this: ‘ The suit  was decreed ex 

part e.   In the second week of June, 2016, the deponent  who is the 

person authorised to represent  the 1st defendant  company came to know 

about  the pleadings of the plaint if f  after collect ing the informat ion with 

regard to ex part e decree passed in the suit  and when the Decree-Holder 

is proclaiming to execute the decree against  the company for realizat ion 

of the decree debt .  One T.Vij ay Shekar was the Sales Execut ive of the 

1st defendant  company’s branch at  Hyderabad.  He is neither the Area 

Manager nor the Branch Manager of the Branch of the 1st defendant  

company.  The plaint if f  was the then Regional Manager of the 1st  

defendant  company.  The said Vij ay Shekar was then working under the 

plaint if f .   The plaint if f  colluded with the said Vij ay Shekar; and the ex 

part e decree was obtained by manipulat ions of by both of them.    

Though an authorizat ion was given to Vij ay Shekar to look after the 

lit igat ion in respect  of the gratuity of the plaint if f  f rom the Branch at  

Hyderabad, the said Vij ay Shekar misused his power and did not  inform 

the 1st defendant  company about  the part iculars of the suit  and the 

receipt  of suit  summons to enable the 1st  defendant  company to take 

t imely steps in the suit .   The counsel engaged by him is not  approved by 

the 1st defendant  company.  Thus, the ex part e decree was obtained in a 

mala f ide manner by managing the service of the suit  summons on the 

said Vij aya Shekar.  The plaint if f  after his alleged resignat ion has ceased 

to act  as the Area Manager of the 1st defendant  company and he is not  
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ent it led to give the address of the sales off ice in the plaint .  Further, the 

off ice of the sales off ice was shif ted to some other address.  Therefore, 

the address of the 1st defendant  company is wrongly noted in the plaint  

and also in the summons sent  through Court .    The 1st defendant ’s 

administ rat ive off ice and Head Off ice are at  Pipaliya, Kalan, Pale 

Dist rict ,  Raj asthan State.  It s registered off ice is at  Ahmedabad.  The 

Managing Director of the 1st defendant  company carries on business from 

his administ rat ive off ice.  Though the Head Off ice address of the 1st 

defendant  company was ment ioned, summons were addressed to the 

registered off ice with a mala f ide intent ion to block the informat ion of 

the suit  reaching the 1st defendant  company.  In the circumstances 

explained, the 1st defendant  company has no not ice or knowledge of the 

suit .   There is no merit  in the claim made in the suit  by the plaint if f  

against  the 1st defendant  company.   The plaint if f  is not  ent it led to the 

suit  claim.  The 1st defendant  is having fair chance of success in the suit .   

Hence, the pet it ion to set  aside the ex part e decree is f iled.  However, 

as delay had occasioned in f il ing the said applicat ion, the present  

pet it ion is f iled for condonat ion of the said delay.’  

 

5.  The case of the plaint if f ,  in brief, is this: 

 ‘ The material allegat ions in the aff idavit  f iled in support  of  the 

pet it ion are false.  The same are specif ically denied.  The deponent  of  

the aff idavit  is not  the authorised person.  He cannot  represent  the 1st 

defendant  company.  The allegat ions in the aff idavit  including the 

allegat ion that  the 1st defendant  company has no knowledge of the 

not ice sent  in the suit  and the suit  are all false.  The 1st defendant  

company had knowledge of the suit  not ice and also of the suit .   In fact , 

the representat ive of the 1st defendant  company, who was the then 

employee of the 1st defendant  company, f iled vakalat  in the name of the 
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1st defendant  company.  The said fact  is evident  f rom the material 

record.  It  is not  the content ion of the 1st defendant  company that  the 

said Vij ay Shekar is not  on its rolls at  the relevant  t ime.  He is st il l  

working as an employee in the 1st defendant  company.    The allegat ions 

that  the suit  claim has no merit  and the 1st defendant  company has fair 

chances of success in the suit  are all false and invented.  The long delay 

of 274 days cannot  be condoned in the absence of any explanat ion.  

Hence, the pet it ion may be dismissed.’  

 

6.  I have given earnest  considerat ion to the facts and the 

submissions made in line with the pleadings of the respect ive part ies. 

 

7.  Before proceeding further, it  is apt  to note the following set t led 

proposit ions on the set t led legal aspects regarding condonat ion of delay:   

‘ The statutory provision mandates that  while considering the 

applicat ions for condonat ion of delay, the applicants are 

required to show suff icient  cause for condonat ion of such delay.  

Condonat ion of delay is a mat ter of discret ion of the Court .  The 

words ‘ suff icient  cause’  under Sect ion 5 of the Limitat ion Act  

should receive liberal const ruct ion so as to achieve substant ial 

j ust ice.  However while condoning the delay; the Court  should 

not  forget  the opposite party altogether.  A liberal approach is to 

be adopted in considering the applicat ion for condonat ion of  

delay on the ground of suff icient  cause under Sect ion 5 of the 

limitat ion Act .  The concept  of such a liberal approach cannot  be 

equated with doing inj ust ice to the other party. The court  

cannot  condone the delay in a case where the Court  concludes 

that  there is no j ust if icat ion for the delay.  The discret ion has to 

be exercised within the reasonable bounds known to the law.  

Whims or fancies, prej udices or predilect ions could not  form the 

basis for exercising the discret ionary power.  When the delay is 

direct ly a result  of negligence or default  or inact ion of  a party, 

such delay cannot  be condoned on mere asking of that  party.  

When an applicant  makes an incorrect  statement  in an 

applicat ion seeking condonat ion of  delay, the Court  ought  to 

refuse to condone such delay or inordinate delay.  When the 
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explanat ion offered is a suff icient  cause for condonat ion of  

delay, but  the delay that  deserves to be condoned is a long 

delay, such delay is generally condoned by imposit ion of 

adequate costs as compensat ion to offset  the delay in hearing 

and disposal of the case.  Length of delay is no mat ter and the 

acceptabilit y of the explanat ion is the only criterion.  If  there is 

no acceptable explanat ion, somet imes a delay of shorter length 

may also be uncondonable whereas in certain other t imes, the 

delay of a very long range can be condoned provided suff icient  

cause is shown.’   The expression ‘ suff icient  cause’  is a cause for 

which the defendant  could not  be blamed. [Vide the decision of  

the Supreme Court  in Parimal v. Veena1] .   In this decision, it  was 

also held as follows: ‘ However, the facts and circumstances of 

each case must  afford suff icient  ground to enable the court  

concerned to exercise discret ion for the reason that  whenever 

the court  exercises discret ion it  has to be exercised j udiciously. ’  

 

It  is also to be noted that  in the decision in Srei Internat ional Finance 

Limited v. Fairgrowth Financial services Limited and Another2 relied 

upon by the learned counsel for the pet it ioner/ 1st defendant , the 

Supreme Court  held that  it  is well set t led that , ordinarily, a lit igant  

should not  be denied a hearing on merits unless something akin to gross 

negligence or misconduct  on his part  in contest ing the proceedings is 

made out .  In this reported case, the facts show that  the appellant  is a 

company having its corporate off ice at  Kolkata and that  it  inst ructed its 

solicitors at  Kolkata and that  they in turn, inst ructed the solicitors in 

Bombay to appear and plead for the plaint if f  and that  init ially there was 

an appearance by the Bombay solicitors but , later on, there was a 

default  in appearance and that  some t ime before the mat ters were 

taken up for hearing by the Special Court , one of the members of the 

Firm of the solicitors for the appellant  at  Kolkata, who was looking after 

appellant ’s cases, had suffered serious accident  and remained 

                                       
1  AIR 2011 SUPREME COURT 1150 
2 (2005) 13 Supreme Court Cases 95 
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immobilized for a period of about  nine months and that  in such 

circumstances, the Supreme Court  was of the view that  a lenient  view 

ought  to have been taken by the Special Court  and the    ex part e decree 

should have been set  aside.  Eventually, the Supreme Court  has set  aside 

the ex part e decree subj ect  to certain condit ions. 

 

8.  Be that  as it  may.  Revert ing to the facts of the case, it  is to be 

noted that  the plaint if f  who is formerly an employee of the 1st 

defendant  company f iled the suit  against  the 1st defendant  company and 

its Regional Manager for recovery of more than Rs.3,50,000/ - with 

interest  thereon.  According to the submissions, the suit  claim relates to 

the incent ives towards the sale of Aluminium Foils at  the State of Andhra 

Pradesh.  Be that  as it  may.  The suit  summonses are admit tedly served 

on one Vij ay Sekhar who is the Sales Execut ive/ employee of the 1st 

defendant  company’s Branch at  Hyderabad.  According to the 1st 

defendant  company, he is neither the Branch Manager nor the Area 

Manager.  The plaint if f  was the Regional Manager t il l he resigned from 

the said posit ion in the 1st defendant  company.  It  appears that  on 

service of summons in the suit  on the said Vij ay Shekar, he engaged a 

counsel, by name, P.Prashant  Kumar, and the said counsel f iled vakalat  

on behalf  of the 1st defendant  company; and, according to the 

observat ions in the impugned order, the same was signed by an 

authorised signatory and also bears the rubber stamp of the company.  

The t rial Court , in it s orders observed as follows: ‘ There is no material 

adduced by the pet it ioners/ defendants except  making a self  serving 

statement  in the aff idavit  f iled in support  of this pet it ion that  one Vij ay 

Shekar who signed the vakalat  on behalf  of  the pet it ioners/ defendants in 

the said suit ,  has no specif ic authority to do so.’   From this observat ion, 

it  appears that  the vakalat  is signed by Vij ay Shekar who received 
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summons and who is said to be the Sales Execut ive of the 1st defendant  

company’s branch at  Hyderabad.  He is, therefore, not  a principal off icer 

of the 1st defendant  company. 

 

9.  Rule 2 of Order XXIX of the Code, which deals with service on 

Corporat ion, postulates that , subj ect  to any statutory provision relat ing 

to service of process, where the suit  is against  a Corporat ion, the 

summons may be served--- 

(a) on the secretary or on any director, or the principal off icer 

of the corporat ion; or  

(b) by leaving it  or sending it  by post  addressed to the 

corporat ion at  the  registered off ice, or if  there is no 

registered off ice then at  the place where the corporat ion 

carries on business. 

 

From the material record placed before this Court , summons were not  

served on Secretary or any Director or the principal off icer of the 

Corporat ion, as Vij ay Shekar on whom summons are admit tedly served, 

is  only a Sales Execut ive at  the Hyderabad branch of the 1st defendant  

company.  The summonses were not  served on any off icer either at  the 

registered off ice or at  a place, where the 1st defendant  company is 

carrying on its business.  However, it  is borne out  by the record that  on 

service of summons on the said Vij ay Shekar, who is said to be a sales 

execut ive, the vakalat  signed by him with the seal or the rubber stamp 

of the company was f iled into Court , through an advocate who was 

engaged by him to defend the 1st defendant  company.  Later, the 1st  

defendant  company was set  ex part e and an ex part e decree has come 

to be passed.  The said aspects are also discernable from the counter of  

the plaint if f  and the order impugned in this revision.   Admit tedly, the ex 

part e decree was passed on 29.09.2015.  However, the daily status 
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report  from the website of the Court , which is downloaded and f iled 

before this Court , discloses that  on 02.09.2015, the Court  below 

recorded verbat im as follows in the proceeding sheet :  ‘ Defendant  no.1 

cal led absent .  No represent at ion.  Regist ered post  summons ret urned 

served.  Hence, t he 1st  defendant  ex part e.  For plaint if f ’s evidence, 

post ed t o 10.09.2015’ . Whereas, as already noted the record also 

discloses that  the 1st defendant  was not  set  ex part e on mere non-

appearance after the summons are returned served, but  was set            

ex part e after the 1st defendant  company entered appearance through 

an Advocate engaged by Vij ay Sekhar and on his f il ing vakalat  signed for 

the 1st defendant  company. 

 
 

10.  On the above analysis and on considerat ion of the totalit y of the 

facts and circumstances of the case, this Court  f inds that  there is no 

proper/ valid service of summons on the 1st defendant  company and that , 

therefore, it s explanat ion for condonat ion of the delay can be 

considered as a suff icient  cause.  Accordingly, this Court  holds that  the 

request  of the 1st defendant  company merits considerat ion and that  it  is 

a f it  case to afford it  an opportunity to contest  the suit  on merits.  

However, to offset  the hardship that  may be caused to the plaint if f  on 

account  of  the delay in disposal of  the suit ,  this Court  is of the 

considered view that  the pet it ion for condonat ion of delay can be 

allowed after imposing condit ions. 

 
11.  In the result ,  the Civil Revision Pet it ion is allowed and the order 

impugned is set  aside.  As a sequel, I.A.No.796 of 2016 in O.S.No.1537 of 

2013 is allowed, subj ect  to the condit ion that  the 1st defendant  shall 

deposit  to the credit  of the suit  O.S.No.1537 of 2013, costs of 

Rs.25,000/ - (Rupees Twenty f ive thousands only) within  three weeks 

from the date of receipt  of a copy of this order.  On such deposit , the 
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t rial Court  shall pass a formal order allowing the pet it ion to set  aside, 

the ex part e decree, as it  ought  to be allowed on the same analogy.  The 

plaint if f  is at  liberty to withdraw the said costs by following the 

procedure established by law.  It  is needless to state that  the t rial Court  

after passing such a formal order in the said applicat ion shall direct  the 

1st defendant  company to f ile it s writ ten statement  within a week 

thereafter and then take up the suit  for disposal in st rict  accordance 

with the procedure established by law.  It  is made clear that  on failure 

of the 1st defendant  company in deposit ing the costs imposed within the 

t ime st ipulated supra, the subj ect  interlocutory applicat ion shall stand 

dismissed and the order impugned in this revision shall stand revived.   

There shall be no order as to costs.   

Pending miscellaneous pet it ions,  if  any, shall stand closed. 

  

 

   ______________________ 
M. SEETHARAMA MURTI, J 

 
 
17th November, 2017 
 
Note:- Issue CC by 29.11.2017 
(B/ o) 
RAR 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 


