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JUDGMENT:  

 

 

 This appeal is preferred by the appellants, who are the plaint iffs 

before the Court  below, being aggrieved by the judgm ent  and decree 

of the I  Addit ional Dist r ict  Judge, East  Godavari, Rajahm undry in 

O.S.No.109 of 1988 dated 03.06.1996. The dispute between the 

part ies relates to an agreem ent , which was executed between them  

with regard to the t ransfer of a lorry. 

 

2. The plaint  averm ents, so far as are necessary for deciding the 

issues that  ar ise for considerat ion, are as follows:  

 

 (a)  An agreem ent  was entered into between the first  plaint iff 

and the defendant  on 02.11.1974, by vir tue of which the defendant  

agreed to t ransfer a lorry in favour of the first  plaint iff on fulfillm ent  of 

condit ions st ipulated therein. An advance am ount  of Rs.15,000/ -  was 

to be paid by the plaint iff.   The plaint iff paid the said am ount , on which 

he was put  in possession of the lorry on 02.11.1974 itself. Further a 

sum  of Rs.36,000/ -  had to be paid in instalm ents, as per the clauses in 

the cont ract . The plaint iff paid the installm ents and the ownership of 

the vehicle had to be t ransferred to him  but  it  did not  happen, as there 

was a sequel to the agreem ent . The first  plaint iff executed a power of 

at torney in favour of the second plaint iff em powering him  to hold and 

run the lorry in term s of the cont ract  and to receive from  the 

defendant  all sum s of m oney by way of advance or by way of t ransport  

charges. 
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 (b)  The second plaint iff was asked to keep the lorry in good 

condit ion and render necessary repairs by advancing his own m oney or 

by drawing advance from  the defendant . The second plaint iff plied the 

vehicle in com pliance with the term s of the cont ract , 

one of the term s of the cont ract  being that  the first  plaint iff should 

cont inue to render t ransport  services to defendant  even after paying 

the full sale pr ice of the vehicle. The plaint iffs were under the 

im pression that  such condit ion is valid. The defendant  took advantage 

of the ignorance of the plaint iffs of the fact  that  such condit ion is 

obnoxious in the eye of law and is, therefore, a violat ion. 

 

 (c)  On the pretext  that  the plaint iffs did not  ply the vehicle 

subsequent  to 18.03.1981, the defendant  high-handedly seized the 

vehicle on 23.09.1982.  The request  of the plaint iffs to return the 

vehicle was declined by the defendant  and a dem and for Rs.10,000/ -  

was m ade by the defendant . The plaint iffs then contacted one  

Mr. R.K. Maheswari, Deputy Chief Execut ive of the defendant  

com pany, through Dr. Nune Satyanarayana, who is a respectable 

cit izen of Rajahm undry and an elected m em ber of Municipal Council.   

Negot iat ions were held and it  was agreed that  Rs.7,500/ -  was to be 

paid by the first  plaint iff for t ransferr ing the ownership of the vehicle in 

his favour. As such, the plaint iffs paid Rs.7,500/ -  by way of dem and 

draft  dated 24.03.1983. The defendant  received the am ount  but  sent  

an am azing not ice to the plaint iffs stat ing that  the defendant  incurred 

an expenditure of Rs.36,399.94 ps. on plainit ffs’ account  and that  the 

plaint iffs are bound to pay the said am ount  unt il which t im e the vehicle 
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will not  be handed over to them . There is no obligat ion to pay any 

further sum  to the defendant  after rem it t ing Rs.7,500/ - . 

 

 (d)  The defendant , on the other hand, is liable to pay 

Rs.60,000/ -  to the plaint iffs towards loss suffered by them .  

The plaint iffs are also ent it led to Rs.7,500/ -  with interest  at  24%  per 

annum  from  24.03.1983 t ill the date of suit ,  as the defendant  collected 

the said am ount  under false representat ions. The suit  is filed for  

declarat ion that  the first  plaint iff is the owner of the lorry bearing 

No.AAP 5321;  for consequent ial injunct ion direct ing the defendant  to 

deliver the possession of the lorry to the first  plaint iff,  after get t ing the 

ownership cert ificate t ransferred under his nam e and for recovery of 

Rs.69,900/ -  for wrongful detent ion of plaint iffs’ lorry and wrongful 

detent ion of their  m oney of Rs.7,500/ -  from  24.03.1983.  

  

3. The defendant , in his writ ten statem ent , while denying the 

averm ents in the plaint , contended that  the suit  agreem ent , in the first  

place, the agreem ent  is not  a hire-purchase agreem ent , as referred by 

the plaint iffs and that  it  is a service cum  sale agreem ent . The intent ion 

of the defendant  com pany in enter ing into the said service cum  sale 

agreem ent  is to ensure proper, regular and efficient  t ransport  service 

to the defendant  com pany by creat ing an incent ive to the agreem ent .  

(a)  The term s of the agreem ent , im portant ly, are:  

1.  The first  plaint iff m ust  render t ransport  service on the rates 

fixed by the defendant  com pany from  t im e to t im e,  

which would be 20%  less than the norm al rates fixed for 

the sim ilar jobs for other cont ractors t ransport ing the 

m aterial of the defendant  com pany with their  own vehicles. 
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2.  The first  plaint iff should render a total t ransport  service for 

value of Rs.3,67,500/ -  at  the above m ent ioned rates. 

 

3.  The first  plaint iff should pay Rs.15,000/ -  as advance before 

taking delivery of the lorry and thereafter, Rs.10,000/ -  per 

m onth to m ake up a total sum  of Rs.36,000/ -  

 

4.  Clauses 10 and 14 of the agreem ent  st ipulate that  interest  

at  15.1/ 2 %  per annum  shall be paid on every late 

paym ent . 

 

5.  The defendant  will t ransfer the ownership of the lorry to 

the first  plaint iff five years after the date of the agreem ent  

or two years after he com pletes the t ransport  service 

valued at  Rs.3,67,500/ - , whichever is later, if he has paid 

Rs.36,000/ -  apart  from  the init ial paym ent  of Rs.15,000/ - . 

 

6.  On the t ransfer of ownership of the vehicle, the init ial 

deposit  of Rs.15,000/ -  will be adjusted towards the sale 

pr ice of the said lorry. The first  plaint iff has to pay sales tax 

in addit ion. 

 

7.  I f the cont ractor cont ravenes any of the condit ions of the 

agreem ents, the defendant  has r ight  to seize the lorry.  

 

(b)  I t  is further contended that  the second plaint iff is the power 

of at torney holder of the first  plaint iff.  The plaint iffs never rendered 

proper service to the defendant  com pany. When the first  plaint iff failed 

to render t ransport  service in the m onth of July 1979, after taking 

advance of Rs.29.043.41 ps. on the plea of effect ing repairs to the 

lorry, the defendant  com pany seized the said lorry. The first  plaint iff 

assured the defendant  com pany that  he would render service properly 

and undertook to pay the said am ount  and also the m onthly deposit  

regular ly and he executed an addit ional agreem ent  dated 09.08.1979 

with two guarantors. On that , the defendant  released the lorry,  
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but  even thereafter, the first  plaint iff was irregular in rendering 

t ransport  service to the defendant  com pany. The first  plaint iff 

com pleted the agreem ent  of t ransport  service for Rs.3,67,500/ -  by 

18.03.1981. He has to render service for a period of two years from  

thereon but  the plaint iffs rendered service only for 123 days between 

18.03.1981 and 23.09.1982. The lorry was seized on 23.09.1982 due 

to the said reason.  

 

(c)  After lapse of two m onths, the second plaint iff issued a 

not ice dated 07.12.1982 request ing for the release of lorry.  

The defendant  issued a reply on 14.12.1982 calling upon the first  

plaint iff to give an undertaking that  he would render service properly 

in order to take possession of the lorry. The plaint iffs did not  approach 

the defendant  after receiving the said reply for the reasons best  known 

to them . The defendant  being eager to get  the t ransport  work done by 

the plaint iffs through the said lorry again issued a not ice dated 

17.02.1983 request ing the plaint iffs to approach the defendant  within 

four days from  the date of receipt  of the not ice giving a fresh 

undertaking as required. I n the said not ice, it  was specifically 

m ent ioned that , if the plaint iffs failed to do so, the defendant  com pany 

would be forced to term inate the agreem ent . After the receipt  of the 

not ice also, the plaint iffs kept  quiet . The defendant  again got  issued 

not ice dated 09.03.1983 term inat ing the agreem ent . On receipt  of the 

said not ice, the first  plaint iff sent  a reply dated 24.03.1983 adm it t ing 

that  he has to render services t ill 18.03.1983 and that  he could not  

render service property, but , however, he requested the defendant  to 

accept  Rs.7,500/ -  as com pensat ion and relive him  from  the obligat ion 
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to render any further service. He also enclosed a dem and draft  for the 

said am ount . 

 

(d)  The defendant  inform ed the first  plaint iff that  he had to pay 

other outstanding dues apart  from  sales tax and called upon him  to 

take the said lorry after paying the above said am ount . The plaint iffs 

did not  agree to pay the outstanding dues. There was never any 

set t lem ent  between the part ies to receive Rs.7,500/ -  towards full 

sat isfact ion of the claim  of the defendant  as alleged by the plaint iffs. 

Further the said am ount  was sent  towards loss occasioned to 

defendant  com pany for not  rendering service properly for two years 

subsequent  to 18.03.1981. As the plaint iff did not  approach the 

defendant , he got  issued a not ice to 04.02.1984 request ing the first  

plaint iff to pay Rs.14,397.10 ps., which is the interest  due to late 

paym ents;  Rs.13,873.44 ps., which is the interest  due on the 

advances taken by the plaint iff for effect ing repairs to the lorry and 

Rs.8,129.40 ps. towards sales tax totaling to Rs.36,399.44 ps. within 

seven days from  the date of receipt  of the said not ice. The plaint iffs 

did not  choose to give any reply nor did they com ply with the dem and. 

Again the defendant  issued not ice dated 07.07.1984 inform ing that  the 

plaint iff has not  paid the am ount . After the said not ice was given on 

07.07.1984, the plaint iffs did not  m ove their  lit t le finger knowing fully 

well of this default , the plaint iffs rushed to the Court  and filed the suit .       

 

4. The pleadings led the Court  below to fram e seven issues,  

which include the fulfillm ent  of the term s of the agreem ent  dated 

02.11.1974 by the plaint iff,  which would enable him  to claim  t ransfer 

of the vehicle and whether he paid Rs.7,500/ -  only in lieu of 
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com pensat ion for not  rendering proper service or in full quit tance of 

his liabilit y and whether he is ent it led for dam ages for Rs.69,900/ -  for 

wrongful detent ion of the lorry. 

 

5.     The appeal, though is filed assailing the judgm ent  of the Court  

below on several grounds, at  the hearing, the counsel for the 

appellants gave up the other grounds except  the claim  for dam ages. 

He subm its that  the cause with regard to the other issues does not  

survive. The Court  below, under the im pugned judgm ent , m ade an 

elaborate discussion on each of the issues fram ed by it  and cam e to 

the conclusion that  the plaint iff breached the term s of the agreem ent  

and consequent ly,  dism issed the suit . 

 

6. Now the point  that  rem ains to be considered by this Court  would 

only be whether the plaint iffs are ent it led for dam ages as claim ed by 

them . 

 

POI NT:  

 

7. Though the point  for considerat ion is only with regard to the 

ent it lem ent  of the dam ages by the plaint iff,  it  needs a discussion on 

the term s of the agreem ent , as the breach of the said agreem ent  by 

the defendant  alone would ent it le the plaint iff for dam ages. Exs.A1 and 

B1 are m arked on behalf of the plaint iff and the defendant  respect ively 

but  the said docum ent  is one and the sam e i.e. agreem ent  dated 

02.11.1974. The term s of the agreem ent  are as stated in the plaint .  

There is a st ipulat ion that  the plaint iff has to render t ransport  service 

for a value of Rs.3,567,500/ -  and further render service for two years. 

There is also a st ipulat ion that  if the lorry is kept  off the road for m ore 



  8 

 

than 30 days during the said period of one year, which is m eant  for 

plying the vehicle exclusively for the purpose of the defendant .   

 

8. A cursory look at  the plaint  averm ents would suffice to conclude 

that  the plaint iff v iolated the term s of the agreem ent , as there is an 

adm ission in the plaint  it self that  service could not  be rendered as 

st ipulated in the agreem ent . P.W.1, who is exam ined on behalf of the 

plaint iffs, is the power of at torney holder of the first  plaint iff.   

Though he undertook, while deposing before the Court  below during 

the cross-exam inat ion that  he would get  the first  plaint iff to give 

evidence, he did not  get  the first  plaint iff to depose before the Court .  

There is no em bargo on the acceptance of evidence of the power of 

at torney holder, if he has personal knowledge about  all the facts 

pertaining to the case and if the claim  of the plaint iffs can be sustained 

with the help of the evidence of power of at torney holder. 

 

9. Counsel for the respondents, while contending that  the suit  has 

to go for non-exam inat ion of the first  plaint iff,  relies on a decision of 

the Suprem e Court  in MAN KAUR ( DEAD PER LRS.)  v . HARTAR 

SI NGH SANGHA 1 ,  which dealt  with the aspect  of necessity of 

exam inat ion of power of at torney holder. I n that  case, the agreem ent  

of sale was entered into between the part ies through power of 

at torney holders. Agreem ent  was singed on behalf of the plaint iff by 

one at torney holder and suit  was filed by another at torney holder. 

There also the at torney holder, who executed the agreem ent  on behalf 

of the purchaser, was not  exam ined, the other at torney holder,  

                                                 
1
  (2010) 10 SCC 512 
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who had file the suit , was exam ined, who stated unawareness of the 

t ransact ion before issuing of suit  not ice.  

 

9. I n this case, the evidence of P.W.1 shows that  the first  plaint iff 

gave power of at torney in favour of the second plaint iff and the 

defendant  is also aware of the sam e and it  is accepted by the 

defendant  that  the power of at torney is subm it ted to the defendant .   

To that  extent , there need not  be any problem  in concluding that  the 

second plaint iff is the power of at torney of the first  plaint iff.   

For the reasons best  know to the plaint iffs, the General Power of 

At torney is not  filed in the Court  below, which lapse m akes it  difficult  

for the Court  to understand the term s of the power of at torney.  

But , what  can be understood from  the evidence of P.W.1 is that  he 

was authorized to ply the vehicle on behalf of the first  plaint iff.  

Whether he was inst ructed of the term s of the agreem ent  between the 

first  plaint iff and the defendant  is not  known. 

 

10. Though P.W.1, in his chief-exam inat ion, speaks about  the term s 

of the agreem ent  by stat ing that  as per the term s, the plaint iff has to 

ply the vehicle exclusively for the defendant , in the cross-exam inat ion, 

it  becom e evidence that  he was not  present  when the agreem ent  was 

entered into and he did not  personally enter into the said agreem ent .  

He could not  speak about  the term s of the agreem ent . He pleaded 

ignorance about  the ent it lem ent  of the defendant  to collect  sales tax, 

at  the t im e of lapse, after two years period and he pleaded ignorance 

about  the term s and condit ions incorporat ion in Ex.B1 agreem ent . 

According to him , they were not  inform ed about  those term s and 

condit ions.  He was also ignorant  about  taking of Rs.29,000.45 in July 
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1979 towards the repairs of the lorry from  the defendant . He also does 

not  know about  the seizure of the lorry by the defendant  due to their  

failure to ply the lorry after having taken the m oney from  the 

defendant  com pany as per the term s of the cont ract . He also does not  

know about  a fresh agreem ent  dated 09.08.1979 which was entered 

into by the first  plaint iff to get  the release of the seized lorry and he 

could not  test ify whether the agreem ent  shown to him  was executed 

by the first  plaint iff.  He also pleads ignorance about  an im portant  term  

of the cont ract , which term  has becom e the point  of dispute i.e. to ply 

the lorry for two m ore years after the com plet ion of the t ransport  of 

goods worth Rs.3,66,500/ -  and whether they had to ply the lorry up to 

18.03.1983. But , however, he corrects him self by stat ing that  there 

such st ipulat ion in the agreem ent . He adm its that  the lorry was seized 

on 25.09.1982 but  he does not  know the reason for the seizure of the 

lorry. He asserts that  they plied the lorry as per the term s of the 

cont ract  as long as the lorry was in fit  condit ion. The term s of the 

cont ract  would st ipulate that  the lorry has to be kept  in a road worthy 

condit ion and the first  plaint iff has to look after the m aintenance of the 

lorry. There are no except ions carved out  in the agreem ent  exem pt ing 

the first  plaint iff from  plying the lorry due to any unforeseen or 

unavoidable circum stances as pleaded in the plaint .  

 

11. According to P.W.1, after the seizure of the lorry, they raised a 

dispute before one N. Satyanarayana, m unicipal councilor,  

the defendant  wanted a sum  of Rs.10,000/ - for t ransfer of lorry to 

them , but  they pleaded inabilit y and an am ount  was then set t led at  

Rs.7,500/ -  and they were asked to br ing a draft  for that  am ount . 



  11 

 

Accordingly, P.W.1 and the first  plaint iff went  to the defendant  

com pany and gave the draft . The Vice-President  of the defendant  

com pany took the draft  and sum m oned som e official and gave that  

draft  to him  and asked him  to release the vehicle. But  that  official got  

som e paper typed and obtained signatures of the first  plaint iff and 

took the draft  also and advised them  to com e after two days.  

The plaint iffs were m ade to m eet  twice or thr ice and finally,   

the Transport  Manager of the defendant  com pany by nam e Ladda,  

told them  that  they have to pay som ething m ore and that  they cannot  

release the vehicle unt il that  balance is paid.  

 

12. This is cont rary to the not ice that  was sent  by the first  plaint iff 

with regard to the paym ent  of Rs.7,500/ - . Ex.B6 is the said not ice, 

which shows that  a draft  for Rs.7,500/ -  is enclosed along with the said 

not ice. I t  does not  state as to how they arr ived at  the figure of 

Rs.7,500/ - . I t  does not  state about  any deliberat ions in the presence 

of said Satyanarayana. I t  only speaks that  the first  plaint iff agrees to 

com pensate the com pany with a sum  of Rs.7,500/ - . P.W.1 does not  

state that  the docum ents on which they were m ade to sign is this 

not ice m arked as Ex.B6. Moreover, Ex.B6 shows that  it  was issued in 

reply to the not ice dated 09.03.1983. After Ex.B6not ice, the defendant  

issued a not ice, m arked as Ex.B3 dated 04.02.1984, inform ing the first  

plaint iff that  there is an am ount  of Rs.36,399.94 ps. over and above 

Rs.7,500/ - , which is due to the defendant  towards interest  on the 

am ount  drawn as advance from  t im e to t im e. The cont ract  st ipulates 

that  interest  would be charged at  15.50%  on every delayed paym ent . 

I t  is st ipulated that  Rs.1,000/ -  should be the installm ent  am ount  and if 
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there is any short fall,  it  has to be m ade good by the subsequent  

installm ent . 

 

13. Ex.B7 is the statem ent  of interest  on the late paym ents of the 

plaint iffs relat ing to the lorry from  March 1975 to June 1980.  

The statem ent  shows that  as against  the m onthly installm ent  of 

Rs.1,000/ -  that  has to be paid only Rs.500/ -  was paid t ill Decem ber 

1977 with default  of paym ent  of even that  Rs.500/ -  on few occasions. 

The statem ent  shows that  there are several instances of default  and 

hence, invocat ion of the interest  clause incorporated in the agreem ent  

is necessitated by the plaint iffs and it  cannot  be term ed to be illegal.   

Ex.B8 is also the statem ent  of interest  on the advance taken by the 

plaint iffs relat ing to the lorry. Ex.B9 is the statem ent  showing the 

advance paym ents m ade to the plaint iff.   

 

14. The first  plaint iff,  as already observed, did not  enter the witness 

box to deny or cont radict  the statem ents under Exs.B7 to B9. There is 

also no support  com ing from  the evidence of P.W.1 that  the dem and 

draft  given to the defendant  is towards the am ount  set t led in the 

presence of a m ediator Satyanarayana as full and final set t lem ent . 

Moreover, after receiving the dem and draft , which is enclosed with 

not ice Ex.B6, the defendant  seem s to have issued a not ice inform ing 

that  there is som e m ore am ount , which is due over and above 

Rs.7,500/ - . The fact  of execut ion of a subsequent  agreem ent  under 

Ex.B5 it self speaks about  the default  com m it ted by the first  plaint iff.  

Ex.B5 recites that  the first  plaint iff owed Rs.29,043.41 ps. by the date 

of that  agreem ent  and an undertaking was given that  the said am ount  

would be paid off from  his m onthly t ransport  bills at  Rs.1,000/ - .   
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I t  is also st ipulated that  in case of default  of any two successive 

installm ents, the defendant  is at  liberty to seize the above vehicle 

without  any object ion from  the first  plaint iff.  The first  plaint iff also 

agreed for the seizure of the vehicle, if he cont ravenes any of the 

term s of the agreem ent  dated 02.11.1974. The agreem ent  also 

evidences that  he took advance from  the defendant  from  t im e to t im e, 

which am ounted to Rs.29,043.41 ps. by that  date.  

 

15. The conduct  of the first  plaint iff is evidenced by his silence to 

the not ice issued by the defendant  would throw som e light  on the 

conduct , alleged, by the defendant  in m aking paym ents, which are due 

to him  and also in com plying the term s of the cont ract  in which he has 

to render services for two years after the cont ract  period. Before the 

Court  below through P.W.1, the plaint iffs put  forth the difficult ies they 

faced in abiding by the term s of the cont ract , but , unfortunately,  

the agreem ent  does not  st ipulate any clause of equity. Hence, when, 

obviously, there is a default  com m it ted by the first  plaint iff,  he cannot  

be com pensated with any dam ages, hence, his claim  for dam ages 

cannot  be sustained.      

 

I n the result , the appeal is dism issed. As a sequel,   

the m iscellaneous applicat ions, if any, shall stand closed. I n the 

circum stances, there shall be no order as to costs. 

 

__________ 

T. RAJANI , J 
June 28, 2017 

DSK 


