
 

THE HON’BLE SRI JUSTICE M.SATYANARAYANA MURTHY 

CRL. R.C. NO.584 OF 2005 

ORDER: 

 

This revision is filed  under Sec tion Sec tions 397 and  401 of Cr.P.C. 

questioning the p ropriety, lega lity and  c orrec tness of the judgment 

d t.17.06.2004 in C.C.No.538 of 1999 passed  by the VI Metropolitan 

Magistra te, Hyderabad  filed  under Sec tion 138 of N.I. Ac t whereby the 

ac c used  was found  guilty and  aga inst whic h he p referred  an appea l in 

Crl.A.No.183 of 2004 d t.31.03.2005 which ended  in d ismissa l by the III 

Add l.Metropolitan Sessions Judge, Hyderabad . 

 

2. Aggrieved  by the judgment in Crl.A.No.183 o 2004, the p resent 

revision is filed  by the petitioner.  

 

3. The first respondent is M/ s Somu Financ e, a  reg istered  partnership  

firm filed  c omp la int aga inst the petitioner under Sec tion 200 Cr.P.C. for the 

offenc e punishab le under Sec tion 138 of N.I.Ac t a lleg ing  tha t the 

petitioner borrowed  an amount of Rs.7,50,000/ - on 20.02.1997 and  

exec uted  nec essary doc ument agreeing to repay the deb t.  Desp ite 

demands, the petitioner d id  not repay the deb t due and  issued  Ex.P-9 

c heque bearing  No.354738 d t.5.4.1999 for Rs.2,50,000/ - d rawn on Sta te 

Bank of Ind ia , Sec underabad  b ranc h in lieu of d isc harge of pa rt of the 

deb t due.  In turn, the first respondent deposited  c heque with their banker 

Vasavi Co-opera tive Urban Bank Limited , Sana thnagar b ranc h for 

c ollec tion, and  it was returned  as d ishonoured  by the payee bank with an 

endorsement ‘ insuffic ient funds’  and  issued  a  c heque return memo Ex.P-

10, d t.8.4.1999. 
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4. A lega l notic e d t.19.4.1999 was issued  c a lling  upon the petitioner to 

pay the deb t c overed  by d ishonoured  c heque vide Ex.P-11 and  the same 

was returned  with posta l endorsement as not c la imed  vide Ex.P-12, aga in 

notic e vide Ex.P-13 was sent under c ertific a te of posting  and  issued  letter 

d t.29.5.1999 marked  as Ex.P-14.  Notic e was returned  with posta l 

endorsement as not c la imed as the ac c used  intentiona lly avoided  to 

rec eive the notic e and  fa iled  to pay the amount c overed  by c heque. 

Thus, the petitioner c ommitted  an offenc e punishab le under Sec tion 138 

of N.I. Ac t. 

 

5. The c ase was taken on file for the offenc e punishab le under Sec tion 

138 of N.I. Ac t by the lea rned  magistra te and  a fter sec uring  the p resenc e 

of the ac c used  c omp lied  the p roc edure under Sec tion 207 Cr.PC., 

examined  the ac c used  under Sec tion 251 Cr.P.C., exp la ined  the g ist of 

ac c usa tion for the offenc e punishab le under Sec tion 138 of N.I. Ac t, he 

denied  the same and  c la imed  to be tried . 

 

6. During  tria l, on beha lf of the c omp la inant PW-1 was examined  and  

marked  Exs.P-1 to P-15 and  a fter c losure of p rosec ution evidenc e, the 

ac c used  was examined  under Sec tion 313 Cr.P.C. exp la ining the 

inc rimina ting  c irc umstanc es tha t appeared  aga inst him, he denied  the 

same and  examined  himself as DW-1 and  marked  Exs.D-1 to D-4. 

 

7. Upon hearing  a rgument of both the c ounsel, the tria l c ourt found  

the ac c used  guilty for the offenc e punishab le under Sec tion 138 of N.I. 

Ac t, c onvic ted  and  sentenc ed  him to undergo imprisonment for a  period  

of six months while g iving  set off the remand  period  under Sec tion 428 

Cr.P.,C. 

 

8. Aggrieved  by the c onvic tion and  sentenc e under impugned 

c a lendar and  judgment, the petitioner p referred  an appea l in 
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Crl.A.No.183 of 2004 whic h ended  in d ismissa l by judgment d t.31.0.2005 

c onfirming the c onvic tion and  sentenc e passed  by the tria l Court under 

impugned c a lendar and  judgment.   

 

9. Aggrieved  by the c onfirma tion of sentenc e,  c onvic tion and  

judgment of the appella te c ourt, the p resent revision is filed  on va rious 

grounds. 

 

10. During  hearing , lea rned  c ounsel for the petitioner d id  not appear 

and  represent the matter.  However, in c rimina l revision c ase, this c ourt 

even in the absenc e of c ounsel, c an peruse the rec ord  and  pass 

appropria te orders.  Therefore, having no other a lterna tive, this c ourt has 

to d ispose of the revision by verifying  the rec ord  ava ilab le as per dec ision 

in NISHA SHARMA AND OTHERS v. VINOD KUMAR SHARMA
1
 

 

11. It is the c ase where the revision petitioner a lleged ly c ommitted  an 

offenc e punishab le under Sec tion 138 of N.I. Ac t.  Both the c ourts 

rec orded  a  c onc urrent fac t find ing tha t the ac c used  c ommitted  an 

offenc e punishab le under Sec tion 138 of N.I. Ac t and  suc h fac t 

c onc urrent fac t find ing rec orded  by the c ourts below, this c ourt c annot 

interfere norma lly with the c onc urrent fac t find ings and  they a re based  on 

p roper apprec ia tion of evidenc e. 

 

12. The p resent revision is filed  under Sec tion 397 and  401 Cr.P.C. under 

whic h the jurisd ic tion of this c ourt is limited .   

13. Sec tion 397 of the Code vests the c ourt with the power to c a ll for 

and  examine the rec ords of an inferior c ourt for the purposes of sa tisfying  

itself as to the lega lity and  regula rity of any p roc eed ings or order made in 

a  c ase. The ob jec t of this p rovision is to set right a  pa tent defec t or an 

error of jurisd ic tion or law. There has to be a  well- founded  error and  it may 

                                                            

1
 1990 Crl.L.J. (NOC) 57 (Delhi) 
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not be appropria te for the c ourt to sc rutinize the orders, whic h upon the 

fac e of it bears a  token of c a reful c onsidera tion and  appear to be in 

ac c ordanc e with law. If one looks into the va rious judgments of this Court, 

it emerges tha t the revisiona l jurisd ic tion c an be invoked  where the 

dec isions under c ha llenge a re grossly erroneous, there is no c omp lianc e 

with the provisions of law, the find ing rec orded  is based  on no evidenc e, 

materia l evidenc e is ignored  or jud ic ia l d isc retion is exerc ised  a rb itra rily or 

perversely. These a re not exhaustive c lasses, but a re merely ind ic a tive. 

Eac h c ase would  have to be determined  on its own merits. 

12. The well-ac c ep ted  norm is tha t the revisiona l jurisd ic tion of the 

higher c ourt is a  very limited  one and  c annot be exerc ised  in a  routine 

manner. One of the inbuilt restric tions is tha t it should  not be aga inst an 

interim or interloc utory order. The Court has to keep  in mind  tha t the 

exerc ise of revisiona l jurisd ic tion itself should  not lead  to injustic e ex fac ie. 

Where the Court is dea ling  with the question as to whether the c harge has 

been framed  p roperly and  in ac c ordanc e with law in a  g iven c ase, it may 

be reluc tant to interfere in exerc ise of its revisiona l jurisd ic tion unless the 

c ase substantia lly fa lls within the c a tegories a fore-sta ted .  

13. It may a lso be notic ed  tha t the revisiona l jurisd ic tion exerc ised  by 

the High Court is in a  way fina l and  no inter c ourt remedy is ava ilab le in 

suc h c ases. Of c ourse, it may be sub jec t to jurisd ic tion of this c ourt 

under Artic le 136 of the Constitution of Ind ia . Norma lly, a  revisiona l 

jurisd ic tion should  be exerc ised  on a  question of law. However, when 

fac tua l apprec ia tion is involved , then it must find  p lac e in the c lass of 

c ases resulting  in a  perverse find ing . Basic a lly, the power is required  to be 

exerc ised  so tha t justic e is done and  there is no abuse of power by the 

c ourt. Merely an apprehension or susp ic ion of the same would  not be a  

suffic ient g round  for interferenc e in suc h c ases. 
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14. Sec tion 401 c onfers a  kind  of pa terna l and  supervisory jurisd ic tion on 

the High Court over a ll other c rimina l Courts estab lished  in the Sta te in 

order to c orrec t misc arriage of justic e a rising  from a  misc onc ep tion of law, 

irregula rity of p roc edure, neg lec t or apparent ha rshness of trea tment 

whic h has on one hand  resulted  in some injury to the due ma intenanc e of 

law and  order or on the other hand , in some undeserved  ha rdship  to 

ind ividua ls.  The revisiona l power c onferred  on the High Court by this 

sec tion is d isc retionary power, has to be exerc ised  in the a id  of justic e and  

this Court will not exerc ise jurisd ic tion under this Sec tion if there has been 

no fa ilure of justic e even though the p roc eed ings of the lower c ourt suffer 

from irregula rity or impropriety as held  by Apex Court in STATE OF WEST 

BENGAL v. TULSIDAS2. The revisiona l jurisd ic tion c onferred  upon this Court 

by Sec tion 401 Cr.P.C. has to be exerc ised  only for the purpose of relieving  

persons who have not had  a  fa ir tria l or whose c onvic tions have been 

a rrived  a t by non-observanc e of ma teria l p rovisions of the law or by suc h 

mis-d irec tions as must have oc c asioned  a  fa ilure of justic e as held  in 

PRAHLAD v. EMPORER3.  Further, the High Court c an, in exerc ise of its 

revisiona l powers, either suo motu on the basis of its own knowledge 

derived  from any sourc e wha tsoever, or on an app lic a tion by a  

c omp la inant, exerc ise the powers of an appella te Court both with respec t 

to ac quitta l and  c onvic tion.  This revisiona l power is sub jec t to the 

following three limita tions: 

Firstly, no order c an be made to the p rejud ic e of the ac c used  or other person 

unless he had  an opportunity of being heard  persona lly or by a  p leader in his own 

defenc e; 

 

Sec ondly, it c annot c onvert a  find ing of ac quitta l into one of c onvic tion; 

Third ly, no revision c an be enterta ined  a t the instanc e of a  pa rty who c ould  have 

appea led  under the Code and  has not appea led . 

                                                            

2
 (1964) 1 Crl.L.J. 443 (SC) 

3
 48, Crl.LJ 173, 174 (Pat) 



  6 

15. The jurisd ic tion of the Court under Sec tion 397 c an be exerc ised  so 

as to examine the c orrec tness, lega lity or p roprieta ry of an order passed  

by the tria l c ourt or the inferior c ourt, as the c ase may be. Though the 

sec tion does not spec ific a lly use the expression ‘p revent abuse of p roc ess 

of any c ourt or otherwise to sec ure the ends of justic e’ , the jurisd ic tion 

under Sec tion 397 is a  very limited  one. The lega lity, p rop rieta ry or 

c orrec tness of an order passed  by a  c ourt is the very founda tion of 

exerc ise of jurisd ic tion under Sec tion 397 but ultima tely it a lso requires 

justic e to be done. The jurisd ic tion c ould  be exerc ised  where there is 

pa lpab le error, non-c omp lianc e with the p rovisions of law, the dec ision is 

c omp letely erroneous or where the jud ic ia l d isc retion is exerc ised  

a rb itra rily. 

16. Thus, the powers of the High Court a re limited , this Court c annot 

interfere with the c onc urrent fac t find ings rec orded  by the c ourts below. 

As a  genera l rule, the High Court will not in revision interfere with a  find ing  

of fac t and  this is spec ia lly so, where there a re c onc urrent find ings of fac ts 

of the lower Courts. But, in spec ia l and  exc ep tiona l c irc umstanc es, the 

High Court is entitled  to go into questions of fac t and  do justic e, though 

the power should  be ra rely exerc ised , as held  by Apex Court in S.P.S. 

JAYAM & CO. v. NEHRUSADAN4. 

 

17. In revision, the High Court usua lly ac c ep ts the find ings on questions 

of fac ts rec orded  by a  subord ina te Court unless the find ing  is manifestly 

perverse or pa tently erroneous in view of the law dec la red  by the Apex 

Court in BANSILAL v.LAXMAN5.  

 

18. In the p resent c ase on hand , the tria l c ourt and  appella te c ourt 

rec orded  c onc urrent fac t find ing tha t the petitioner issued  a  c heque for 

                                                            

4
 1977 Crl.L.J. 1101 

5
 (1986) 3 SCC 445 
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Rs.2,50,000/ - without suffic ient funds to the c red it of his ac c ount with the 

Sta te Bank of Ind ia , Sec underabad  b ranc h and  when it is returned , a  

notic e was issued , but the petitioner intentiona lly evaded  to rec eive the 

notic e while admitting  tha t the address shown in the notic e is c orrec t 

add ress and  therefore, p resumption under Sec tion 27 of Genera l Clauses 

Ac t to be d rawn and  ac c ord ing ly, the tria l c ourt d rawn the p resumption 

and  c onc luded  tha t the petitioner c omp lied  the requirement under 

Sec tion 138(b ) of N.I. Ac t.  But, still not pa id  the amount c overed  by 

c heque even a fter his appearanc e before the tria l Court within 15 days.  

Therefore, both the c ourts below rec orded  a  c onc urrent fac t find ing tha t 

the petitioner c ommitted  an offenc e punishab le under Sec tion 138 of N.I. 

Ac t. Henc e, suc h c onc urrent fac t find ing  c annot be interfered  with by this 

c ourt by exerc ising  power under Sec tion 397 and  401 Cr.P.C. and  there 

a re no grounds to interfere with the find ings of both the c ourts below and  

thereby the revision is devoid  of merit and  is liab le to be d ismissed . 

19. In the result, the c rimina l revision c ase is d ismissed . 

Misc ellaneous petitions, if any, pend ing  in this revision c ase sha ll 

stand  c losed . 

______________________________ 

M.SATYANARAYANA MURTHY,J 

DATE:17-08-2017 

c c m 
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THE HON’BLE SRI JUSTICE M.SATYANARAYANA MURTHY 
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c c m 
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