
THE HON’ BLE SRI JUSTICE C.PRAVEEN KUMAR 
 

CIVIL REVISION PETITION No. 2021 of 2017  

 
 
ORDER:  

 

1) Aggrieved by the order, dated 02.03.2017, passed in 

I.A.No.625 of 2016 in O.S.No.107 of 2011 on the f ile of the 

Senior Civil Judge, Punganur, wherein an applicat ion f iled 

under Order VI Rule 17 of C.P.C. seeking permission of the 

Court  to amend the plaint  was allowed, the present  Civil 

Revision Pet it ion came to be f iled by the defendants under 

Art icle 227 of the Const itut ion of India.   

2) The respondent / plaint if f  f iled the above suit  against  the 

pet it ioners herein and others seeking permanent  inj unct ion 

rest raining the pet it ioners, their men and agents from in any 

way interfering with her possession and enj oyment  over the 

suit  schedule property.  When the suit  was posted for cross-

examinat ion of PW.1, the respondent / plaint if f  f iled an 

applicat ion seeking amendment  of  the plaint .  The averments 

in the aff idavit  f iled in support  of the said applicat ion would 

show that  defendants 7 to 9 f iled their writ ten statement  

stat ing that  they have nothing to do with the suit  property 

and they have not  interfered with the possession and 

enj oyment  of the plaint if f  at  any t ime.  It  is stated that  

about  one week prior to f il ing of the applicat ion, when the 
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plaint if f  got  measured the land with the assistance of 

Surveyor,  she came to know that  the pet it ioners have 

occupied a port ion of the property.  After coming to know 

about  the encroachment  and extension of compound wall and 

const ruct ion of tomb, her enquiries revealed that  defendants 

7 to 9 dumped the excavated mud in between the points ABHI 

shown in the sketch and const ructed tomb about  7 or 8 years 

back.  It  is also stated that  as per the documents, as the 

plaint  schedule property is not  sub-divided, the defendants 

took advantage of the same and occupied a port ion of the 

schedule property, extended compound wall;  dumped the 

excavated mud and then const ructed a tomb over the 

property.  Hence, pleaded the amendment  of plaint  is 

necessary.  The amendments sought  by the plaint if f  are for 

declarat ion of her t it le and also for recovery of possession 

along with mandatory inj unct ion for removal of the 

compound wall.    

3) A counter came to be f iled stat ing that  the averments in 

the aff idavit  are invented and created for the purpose of 

f il ing the pet it ion.  It  is also stated that  the defendants f iled 

their writ ten statement  on 05.01.2012 and after a lapse of 

four years 10 months, when the suit  is posted for t rial,  the 

plaint if f  f iled this pet it ion only to f il l up her lacunas.  It  is 

also stated that  the proposed amendment  would cause 
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prej udice to the defendants as it  results in int roducing new 

cause of act ion.  It  is also stated that  the defendants have 

not  encroached on to any extent  of land, pertaining to the 

plaint if f .   The plaint if f  herself  admit ted in her cross-

examinat ion that  she had purchased the land without  taking 

measurements, as such the original extent , on ground had 

been located by the Commissioner with the  help of Deputy 

Inspector of Survey.   She admits that  she got  measured her 

land and the same is Ac.0.64 cents.  But  ignoring the said 

fact , the plaint if f  prepared a rough sketch of her own and 

f iled the present  pet it ion.   

4) After considering the rival submissions made, the t rial 

Court  allowed the pet it ion.  Challenging the same, the 

present  Civil Revision Pet it ion is f iled by the defendants.  

5) Learned counsel for the pet it ioners would submit  that  

the t rial Court  allowed the amendment  after commencement  

of t rial.    He further submits that  if  the amendment  is 

allowed, the nature of suit  it self  would be changed.  He 

further submits that  the pet it ioners f iled their writ ten 

statement  in the year 2012 itself ,  but  the plaint if f  kept  quiet  

for all these years and f iled the present  applicat ion seeking 

amendment , at  a belated stage.   
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6) Learned counsel for the respondent / plaint if f  would 

submit  that  no prej udice would be caused to the defendants 

if  the amendment  is ordered.   

7) Before proceeding further it  would be appropriate to 

refer to Order VI Rule 17 of C.P.C., which reads as under:  

“ 17. Amendment  of pleadings. The Court  may at  any 

stage of the proceedings allow either party to alter or 

amend his pleadings in such manner and on such terms 

as may be j ust , and all such amendments shall be made 

as may be necessary for the purpose of determining the 

real quest ions in cont roversy between the part ies. 

Provided that  no applicat ion for amendment  shall be 

allowed after the t rial has commenced, unless the Court  

comes to the conclusion that  in spite of due diligence, 

the party could not  have raised the mat ter before the 

commencement  of t rial.”  

8) As per proviso to Order VI Rule 17 of C.P.C., no 

amendment  can be permit ted by the Court  af ter the t rial has 

commenced, unless the Court  comes to a conclusion that  in 

spite of due dil igence the party could not  have raised the 

plea before the commencement  of t rial.     In the instant  case 

the applicat ion seeking amendment  of the plaint  f iled at  the 

stage of cross-examinat ion of PW.1.   

9) A perusal of the plaint  would show that  the suit  is f iled 

for permanent  inj unct ion against  the defendants rest raining 
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them, their agents and servants from interfering with the 

possession and enj oyment  of the plaint if f  over the plaint  

schedule property.  The amendment  sought  for is as under:  

“ a-1) Declare the right  and t it le of the plaint if f  in the plaint  

“ B”  schedule property and direct  the defendants 7 to 9 to 

deliver possession of the plaint  “ B”  schedule property and if  

they fail to do so, the same may be done through process of 

law.  

a-2) Grant  mandatory inj unct ion for removal of the 

compound wall at  points A and I and tomb const ructed in 

the port ion shown as DEFG described in the plaint  “ B”  

schedule and shown in the 2nd sketch annexed to the plaint  

and if  the defendants 7 to 9 failed to do so the same may be 

done through process of law.”    

10) In Revaj eet u Bui lders and Developers v. 

Narayanaswamy and sons and ot hers1 the Apex Court , after 

analysing crit ically the point  in issue, deduced the following 

basic principles to be taken into considerat ion by the Courts 

while allowing or rej ect ing the applicat ion for amendment : 

1) Whether the amendment  sought  is imperat ive for proper 

and effect ive adj udicat ion of the case.  

2) Whether the applicat ion for amendment  is bona f ide or 

mala f ide;  

3) The amendment  should not  cause such prej udice to the 

other side which cannot  be compensated adequately in 

terms of money;  

                                                 
1
 (2009) 10 SCC 84  
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4) Refusing amendment  would in fact  lead to inj ust ice or 

lead to mult iple lit igat ion;  

5) Whether the proposed amendment  const itut ionally or 

fundamentally changes the nature and character of the 

case; and  

6) as a general rule, the court  should decline amendments 

if  a fresh suit  on the amended claims would be barred by 

limitat ion on the date of applicat ion.   

11) In P.A.Jayalakshmi v. H.Saradha and ot hers2,  while 

dealing with Order VI Rule 17 of C.P.C. the Apex Court  held 

that  it  is primary duty of the Court  to decide as to whether 

such an amendment  is necessary to decide the real dispute 

between the part ies.  Only if  such a condit ion is fulf il led, the 

amendment  has to be allowed.  However, proviso appended 

to Order VI Rule 17 of C.P.C. rest ricts the power of the Court  

and puts an embargo on exercise of it s j urisdict ion.  It  was 

held that  unless j urisdict ional fact , as envisaged therein, are 

found to be exist ing, the Court  wil l have no j urisdict ion to 

allow the amendment  of the plaint .  

12) In the instant  case, the claim of the plaint if f  is that  

about  one week prior to the f il ing of the pet it ion, the 

pet it ioner got  measured the land with the assistance of 

surveyor in order to lay house sites and form roads, and at  

that  t ime only, the plaint if f  came to know that  the 

                                                 
2
 (2009) 14 SCC 525  
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respondents raised compound wall and const ructed a tomb of 

the father of the defendants, by occupying the land of the 

plaint if f .   The t rial Court  held that  though new cause of 

act ion arose in the suit ,   the proposed amendment  will not  

change the j urisdict ion and will not  cause any prej udice to 

the defendants as the plaint if f  is ready to pay the addit ional 

court  fee towards addit ional relief claimed by her and due to 

subsequent  events, allowed the pet it ion.     Having held that  

new cause of act ion arose in the suit ,  when the t rial has 

commenced, and in view of the law laid down in the 

j udgments referred to above, the t rial Court  ought  not  to 

have allowed the amendment  of the plaint .   

13) For the aforesaid reasons, I feel that  it  is a f it  case to 

interfere with the order passed by the t rial Court .   

14) Accordingly, the Civil Revision Pet it ion is allowed.  

There shall be no order as to costs.  Miscellaneous pet it ions, 

pending, if  any, shall stand closed.     

 
 _________________________ 

JUSTICE C. PRAVEEN KUMAR 

   
14.07.2017  
gkv 

 
 
  


