
 

THE HON’BLE SRI JUSTICE M.SATYANARAYANA MURTHY 

CRL.R.C. NO.2228 OF 2017 

ORDER: 

 

This c rimina l revision c ase is filed  under Sec tion Sec tions 397 and  401 of 

Cr.P.C. c ha lleng ing the judgment d t.21.07.2017 in Crl.A.No.140 of 2016 passed  

by the VI Add itiona l Sessions Judge, Medak a t Sidd ipet c onfirming the 

c onvic tion and  sentenc e passed  by the Princ ipa l J.F.C.M., Sidd ipet in C.C.No.2 

of 2016 d t.04.10.2016 whereby the petitioner/ ac c used  No.1 was found  guilty for 

the offenc e punishab le under Sec tion 379 IPC, c onvic ted  and  sentenc ed  to 

undergo rigorous imprisonment for a  period  of one year while g iving  set off. 

 

2. The c ase of the p rosec ution in b rief is tha t the de fac to c omp la inant by 

name Smt.V.Ka lpa la tha  lodged  a  c omp la int on 25.09.2014 a lleg ing  tha t when 

she a ttended  Ba thukamma c elebra tions a t Komatic heruvu, while returning,  

when she reac hed  the p lac e near her house, one unknown offender c ame on 

b ike in opposite d irec tion and  sna tc hed  away three tolas of gold  pustela thadu 

from her nec k.  On information, the de fac to c omp la inant lodged  report with 

the polic e for taking nec essary ac tion aga inst the unknown offenders. 

 

3. The Sub-Inspec tor of Polic e took up  investiga tion, examined  witnesses, 

seized   M.O.1 from the possession of the petitioner under c over of panc hanama 

and  a fter c omp letion of investiga tion filed  c harge sheet before the Jud ic ia l 

Magistra te of First Class, Sidd ipet i.e. c ourt below. 

 

4. The c ase was taken on file by the lea rned  magistra te for the offenc es 

punishab le under Sec tions 356 and  379 IPC. After sec uring  p resenc e of the 

petitioner-ac c used , lea rned  magistra te a fter fo llowing the p roc edure under 

Sec tion 207 Cr.P.C., framed  c harges for the offenc es under Sec tions 356 and  379 

of IPC, read  over and  exp la ined  to the ac c used , they p leaded  not guilty and  

c la imed  to be tried .   
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5. During  tria l, PWs.1 to 5 were examined  and  marked  Exs:P-1 to 6 and  M.O.1.  

After c losure of p rosec ution evidenc e, the ac c used  were examined  under 

Sec tion 313 Cr.P.C. exp la ined  the inc rimina ting  c irc umstanc es tha t appeared  

aga inst them, they denied  the same and  reported  no defenc e.   

 

6. Upon hea ring  a rgument of both the c ounsel and  c onsidering  ora l and  

doc umenta ry evidenc e on rec ord , the tria l c ourt found  the petitio iner/ A-1 guilty 

for the offenc e punishab le under Sec tion 379 IPC and  sentenc ed  him to 

undergo rigorous imprisonment sta ted  supra . 

 

7. Aggrieved  by the c onvic tion and  sentenc e passed  by the lea rned  

magistra te in C.C.No.2 of 2016 d t.4.10.2016, the petitioner/ A-1 p referred  an 

appea l in Crl.A.No.140 of 2016 before the VI Add l.Sessions Judge, Sidd ipet and  

lea rned  Sessions Judge by judgment d t.21.07.2017 c onfirmed  the c onvic tion 

and  sentenc e passed  by the tria l Court. 

 

8. Thus, both the c ourts below rec orded  c onc urrent fac t find ing with regard  

to rec overy of M.O.1 from the possession of the petitioner on the strength of  

Ex.P-2 c onfessiona l sta tement lead ing to rec overy of M.O.1 and  Ex.P-3 is the 

rec overy panc hanama under whic h polic e seized  M.O.1 and  Ex.P-5 is the rough 

sketc h and  Ex.P-6 is the observa tion report of sc ene of offenc e.   

 

9. Therefore, the c onc urrent fac t find ing rec orded  by the c ourts below a re 

now under c ha llenge in this revision on the ground  tha t no test identific a tion 

pa rade was held  as c ontemp la ted  under Rule 35 of Crimina l Rules of Prac tic e 

and  fa ilure to hold  test identific a tion parade of M.O.1 is fa ta l to the c ase and  

therefore, fa ilure to hold  test identific a tion parade of the p roperty is serious 

lac una  whic h vitia tes entire p roc eed ings and  p rayed  to set aside the c onvic tion 

and  sentenc e passed  by the c ourts below. 
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10. During hearing , Smt.M.Siva  Jyothi, lea rned  c ounsel for the petitioner 

reitera ted  the c ontentions ra ised  in the grounds of revision with regard  to fa ilure 

to hold  identific a tion pa rade of p roperty whic h is relevant under Sec tion 9 of the 

Evidenc e Ac t and  it is a  serious lac una  and  p lac ed  relianc e on the Division 

Benc h judgment of this Court in SUBRAMANYAM @ GANGADHARAM @ 

GANGAPPA AND ANOTHER v. STATE OF A.P. REP. BY PUBLIC PROSECUTOR, HGIH 

COURT, HYDERABAD1 and  a lso p lac ed  two other dec isions reported  in JARAPALA 

DEEPALA @ BABU RAO AND OTHERS v. STATE OF A.P.2 and  dec ision of Apex Court 

in SAFIYA BEE v.MOHD.VAJAHATH HUSSAIN ALIAS FASI3 to c ontend  tha t when the 

p roc edure is p resc ribed  for hold ing of test identific a tion pa rade, suc h pa rade 

must be done in ac c ordanc e with law.  Therefore, fa ilure to hold  test 

identific a tion pa rade is fa ta l to the c ase of p rosec ution and  requested  this c ourt 

to set aside the c onvic tion and  sentenc e passed  by the c ourts below. 

 

11. The ma in endeavour of the lea rned  c ounsel for the petitioner is tha t the 

petitioner d id  c ommit no offenc e muc h less an offenc e punishab le under 

Sec tion 379 IPC and  the p roperty a lleged ly seized  from the c onstruc tive 

possession of the ac c used  under c over of Ex.P-3 panc hanama in pursuanc e of 

c onfession lead ing to d isc overy whic h is relevant under Sec tion 27 of the 

Evidenc e Ac t, but no test identific a tion parade of p roperty as per the 

p roc edure p resc ribed  under Rule 35 of Crimina l Rules of Prac tic e was not held , 

thereby in the absenc e of identific a tion of p roperty in hold ing  test identific a tion 

pa rade, identific a tion of M.O.1 for the first time in the c ourt held  is not suffic ient 

and  it vitia tes the entire p roc eed ings.   

 

12. No doub t, in the p resent c ase the offenc e c ommitted  by the petitioner is 

sna tc hing of gold  c ha in from the nec k of  

de fac to c omp la inant who is wife of PW-1 and  even ac c ord ing to the 

                                                            

1
 2016(3) ALT (Crl.) 489 (DB) (A.P.) 

2
 2006(1) ALT (Crl.) 54 (A.P.) 

3
 AIR 2011 SC 421  
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c omp la int, some unknown persons sna tc hed  away gold  c ha in from nec k while 

she was returning to her house a fter a ttend ing  Ba thukamma festiva l.  It is an 

und isputed  fac t tha t the petitioner was not identified  initia lly by PW-1 or his wife.  

But, the basis for rec ord ing c onvic tion of the ac c used  is rec overy of M.O.1 from 

the possession of the ac c used  in pursuanc e of c onfession lead ing to d isc overy 

under Sec tion 27 of Evidenc e Ac t and  rec overy panc hanama under Ex.P-3 from 

PW-3, but no c rime was reg istered  aga inst PW-3-G.Santhosh Kumar who was 

found  in possession of stolen a rtic le M.O.1. But, ac c ord ing to the evidenc e of 

PW-3, the ac c used  p ledged  M.O.1 with him and  he rec eived  the same without 

knowledge tha t it was stolen p roperty.  Therefore, p ledg ing of M.O.1 with PW-3 is 

suffic ient to believe tha t he is the person either rec eived  the stolen p roperty or a  

thief in view of p resumption under Sec tion 114(a ) of Ind ian Evidenc e Ac t.  But, 

when no p roperty was rec eived  from the possession of the petitioner, question 

of d rawing suc h p resumption would  not a rise.  Moreover, the evidenc e of PW-3-

G.Santhosh Kumar with whom M.O.1 was p ledged  is c ruc ia l in this ma tter and  his 

c onsistent evidenc e is tha t the petitioner p ledged  M.O.1 for Rs.14,000/ -.  In the 

entire c ross-examina tion of PW-3, nothing  was elic ited  to d isp rove p ledge of 

M.O.1 with PW-3. PW-5 is another important witness.  Ac c ord ing  to PW-5 on 

17.11.2015 on the c onfession of one M.Srikanth, he apprehended  petitioner and  

A-2 and  on their interroga tion in the p resenc e of PW-2, the petitioner  c onfessed  

tha t he took the b ike from A-2 and  c ommitted  theft of M.O.1, p ledged  the same 

with PW-3 and  the same is reduc ed  into writing  and  based  on his c onfessiona l 

sta tement lead ing to d isc overy made by petitioner whic h was marked  as Ex.P-2, 

p roc eeded  to the house of PW-3 and  seized  M.O.1 under c over of Ex.P-3.  The 

seizure panc hanama Ex.P-3 is not d isputed  by PW-3.  Therefore, the und isputed  

fac t is tha t the seizure of M.O.1 is from the possession of PW-3 under c over of 

Ex.P-3 panc hanama.  But, the only question is whether A-1 and  A-2 p ledged  

M.O.1 with PW-3.  The evidenc e of PW-3 is free from any lega l infirmities and  he is 

wholly c red ib le witness and  therefore, based  on the evidenc e of PW-3, the 
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magistra te c onc luded  tha t the petitioner herein p ledged  M.O.1 for Rs.14,000/ - 

and  the same was c onfirmed  by the appella te c ourt in the appea l, thereby 

c onvic ted  the petitioner for the offenc e punishab le under Sec tion 379 IPC. 

 

13. When there is sa tisfac tory evidenc e on rec ord , this c ourt while exerc ising  

power under Sec tions 397 and  401 Cr.P.C. c annot re-apprec ia te the evidenc e 

sinc e the jurisd ic tion of this c ourt is mostly c onfined  to lega l questions, but this 

c ourt may interfere while exerc ising  power under Sec tions 397 and  401 Cr.P.C. 

only when the c ourt finds tha t there is manifest perversity or apparent error in the 

c onc urrent fac t find ing rec orded  by both the c ourts below. 

 

14. In the p resent c ase, there is nothing  to suggest tha t the c onc urrent fac t 

find ing rec orded  by both the c ourts below is manifestly perverse or utterly 

erroneous. Therefore, I am not inc lined  to interfere with the c onc urrent fac t 

find ing rec orded  by both the c ourts below. 

 

15. The only c ontention ra ised  before this c ourt is fa ilure to hold  test 

identific a tion parade of p roperty adhering to Rule 35 of Crimina l Rules of 

Prac tic e is fa ta l and  it vitia tes the entire p roc eed ings. 

 

16. Learned  c ounsel for the petitioner would  d raw the a ttention of this c ourt  

to the dec ision in SUBRAHMANYAM @ GANGADHARAM @ GANGAPPAAND 

ANOTHER (1st supra ) wherein the Division Benc h of this Court while dec id ing  the 

c omp lic ity of the ac c used  for the offenc e punishab le under Sec tions 302, 382 

r/ w sec tion 34 IPC c onc luded  tha t as per Rule 35 of Crimina l Rules of Prac tic e, 

the magistra te has to c onduc t identific a tion of the p roperty in the p resenc e of 

med ia tors and  it is manda tory.  But, c onduc ting  test identific a tion pa rade is only 

relevant under Sec tion 9 of the Evidenc e Ac t, it is not a  substantive p iec e of 

evidenc e.  The nec essity of hold ing test identific a tion pa rade would  a rise only 

when there is d ispute as to identity of p roperty sa id  to have stolen from the 

possession of the c omp la inant or from whose possession the p roperty was stolen. 
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Here, for the first time the property was identified  in the c ourt and  no test 

identific a tion pa rade was held  by the magistra te for identific a tion of p roperty 

under Sec tion 9 of the Evidenc e Ac t whic h is relevant for the purpose of 

dec id ing  the p resent c ontroversy and  ac c ord ing to Sec tion 9 of the Evidenc e 

Ac t tha t the fac ts nec essary to exp la in or introduc e a  fac t in issue or relevant 

fac t, or whic h support or rebut an inferenc e suggested  by a  fac t in issue or 

relevant fac t, or whic h estab lish the identity of anything  or person whose identity 

is relevant, or fix the time or p lac e a t whic h any fac t in issue or relevant fac t 

happened , or whic h show the rela tion of pa rties by whom any suc h fac t was 

transac ted , a re relevant in so fa r as they a re nec essary for tha t purpose. 

 

17. So, identific a tion of p roperty or identity of person is relevant in dec id ing 

c ontroversy is relevant under Sec tion 9 of the Evidenc e Ac t.  But, identific a tion 

of p roperty by itself is not substantive p iec e of evidenc e.  It is only a  

c orrobora tive p iec e of evidenc e.   

18.  As per Sec tion 9 of the Evidenc e Ac t, fac ts whic h estab lish the identity of 

an ac c used  a re relevant. Identific a tion pa rade belongs to investiga tion stage 

and  if adequa te p rec autions a re ensured , the evidenc e with regard  to test 

identific a tion pa rade may be used  by the c ourt for the purpose of 

c orrobora tion. The purpose of test identific a tion pa rade is to test and  strengthen 

trustworthiness of the substantive evidenc e of a  witness in c ourt. It is for this 

reason tha t test identific a tion pa rade is held  under the supervision of a  

magistra te to elimina te any susp ic ion or unfa irness and  to reduc e the c hanc es 

of testimonia l error as magistra te is expec ted  to take a ll possib le p rec autions. 

19. A simila r question c ame up  before the Apex Court in Ravi Kapur Vs.  State 

of Rajasthan4, and  while dec id ing  an appea l a rising  out of c onvic tion for the 

offenc e punishab le under Sec tion 304-A IPC, the Apex Court highlighted  the 

nec essity to hold  test identific a tion pa rade as fo llows: 

                                                            

4
 AIR 2013(1) ALD (Crl.) page 303 (SC) (MANU/SC/0659/2012) 
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 “ The whole idea of a Test Identification Parade is that witnesses who c la im to 

have seen the c ulprits at the time of oc c urrenc e are to identify them from the 

midst of other persons without any aid or any other sourc e.  The test is done to 

c hec k upon their verac ity.  In other words, the main objec t of hold ing an 

identification parade, during the investigation stage, is to test the memory of the 

witnesses based upon first impression and also to enable the prosec ution to 

dec ide whether a ll or any of them c ould be c ited as eyewitnesses of the c rime. 

 It is equally c orrec t that the Code of Criminal Proc edure does not oblige the 

investigating agenc y to nec essarily hold the Test Identific ation Parade.  Failure to 

hold the test identific ation parade while in polic e c ustody, does not by itself 

render the evidenc e of identific ation in c ourt inadmissib le or unac ceptable.  

There have been numerous c ases where the ac c used is identified by the 

witnesses in the Court for the first time.  One of the views taken is that 

identific ation in Court for the first time alone may not form the basis of c onvic tion, 

but this is not an absolute rule.  The purpose of the Test Identific ation Parade is to 

test and strengthen the trustworthiness of that evidence.  It is ac c ordingly 

c onsidered a safe rule of prudenc e to generally look for c orroboration of the 

sworn testimony of the witnesses in c ourt as to the identity of the ac c used who are 

strangers to them, in the form of earlier identific ation proceedings.  This rule of 

prudenc e is, however subjec ted to exc eptions.”  

20. Simila rly, in Sheo Shankar Singh Vs. State of Jharkhand and another5, 

the d ivision Benc h of Apex Court a t pa ras 37 and  40 held  as follows: 

“ Failure to hold Test identific ation parade does not have effec t of weakening 

evidenc e of identific ation in Court, as to what should be the weight attac hed to 

suc h an identific ation is a matter whic h Court will determine in pec uliar fac ts and 

c irc umstances of eac h c ase.  Version of two eye-witnesses that it was ac c used 

who had shot deceased.  However, only one of witnesses assoc iated with Test 

Identific ation Parade in whic h he identified acc used.  Failure of prosec ution to 

offer an explanation for not hold ing Test Identification Parade for other witness will 

not ipse jure prove fata l to c ase of prosec ution.”  

21. The p rinc ip les la id  down though perta ins to identific a tion of 

ac c used  adhering  to Rule 34 of Crimina l Rules of Prac tic e, the effec t of 

fa ilure to hold  identific a tion pa rade under Rule 35 of Rules is one and  the 

same for identific a tion of the p roperty.  

22. On the other hand , identific a tion of d river in ac c ident c ases where 

the ac c used  is an unknown person, there is some justific a tion in hold ing 

test identific a tion of ac c used .  But, when a  gold  c ha in was sna tc hed  from 

                                                            

5
 AIR 2011 SC page 1403  
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the nec k of wife of PW-1 whic h c an be identified  by her if shown in usua l 

c ourse as she was wearing  suc h gold  c ha in in her nec k a t the same time 

tha t c an be identified  by her husband  PW-1.  Therefore, fa ilure to hold  test 

identific a tion pa rade by itself would  not vitia te the entire p roc eed ings but 

when test identific a tion pa rade was held  without adhering  to Rule 35 of 

Crimina l Rules of Prac tic e, then it vitia tes the test identific a tion pa rade, 

whic h is relevant under Sec tion 9 of the Evidenc e Ac t, but not otherwise 

and  when the p roperty was identified  in the c ourt, it is not fa ta l to the 

p rosec ution c ase.  In fac t, it was not the c ase of the petitioner tha t M.O.1 

belongs to him and  no suggestion was put to any of the witnesses tha t he 

is the owner of M.O.1. Therefore, when the petitioner is not c la iming tha t 

he is the owner of M.O.1 and  when p ledge of the same is p roved  with PW-

3 by examining PW-3 and  it is rec overed  under Ex.P-3 in pursuanc e of the 

c onfession lead ing to d isc overy marked  as Ex.P-2.  The fa ilure to hold  test 

identific a tion pa rade does not vitia te the entire p rosec ution c ase.  

Therefore, the c ontention of the c ounsel for the petitioner tha t fa ilure to 

hold  test identific a tion pa rade based  on the p rinc ip le la id  down by the 

Division Benc h of this c ourt in SUBRAHMANYAM @ GANGADHARAM @ 

GANGAPPAAND ANOTHER (1st supra ) whic h is c ontra ry to the p rinc ip les la id  

down by the Apex Court and  on tha t g round  the ac c used  c annot be 

ac quitted .  She a lso relied  on another dec ision of this c ourt in JARAPALA 

DEEPALA @ BABU RAO AND OTHERS (2nd  supra ) to the same effec t, but the 

two dec isions a re of little assistanc e to the petitioner. 

23. In view of the law dec la red  by the Apex Court in the judgements 

referred  supra , fa ilure to hold  test identific a tion pa rade is not a  g round  to 

ac quit the petitioner for the offenc e punishab le under Sec tion 379 IPC in 

view of voluminous evidenc e ava ilab le on rec ord  and  tha t too when the 

petitioner is not c la iming ownership  over M.O.1, c onsequently, the revision 

fa ils as it lac ks merits. 
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24. IN THE RESULT, the c rimina l revision is d ismissed  a t the stage of admission. 

Misc ellaneous petitions, if any, pend ing in this c rimina l revision c ase sha ll 

stand  c losed .   

______________________________ 

           M.SATYANARAYANA MURTHY,J 

DATE:08-09-2017 

c c m 
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THE HON’BLE SRI JUSTICE M.SATYANARAYANA MURTHY 
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