
THE HON’BLE SRI  JUSTI CE M.GANGA RAO 

C.R.P.NO.2 2 8 6  OF 2 0 1 2  

ORDER:  

 

 This revision pet it ion, under Art icle 227 of the 

Const itut ion of I ndia, is filed being aggrieved by the order 

dated 01.03.2012 passed by the Senior Civil Judge, 

Nandikotkur, in I .A.No.12 of 2012 in O.S.No.13 of 2002 

whereby the applicat ion filed by the respondents/  

defendants under Order XI I I  Rule 1(2)  read with Sect ion 

151 of the Code of Civil Procedure, 1908 ( for brevity ‘CPC’)  

was part ly allowed. 

 

2. Originally, the suit  is filed by the pet it ioners herein for 

part it ion and separate possession of the suit  schedule 

property and also for passing prelim inary decree. During 

the course of t r ial, the respondents filed I .A.No.12 of 2012 

under Order XI I I  Rule 1(2)  of CPC seeking to receive the 

docum ents viz., 1)  Gift  deed dated 24.12.1957;  2)  

Relinquishm ent  deed dated 19.04.1982;  and 3)  Agreem ent  

dated 22.06.1998, in evidence. 

 

3. The 4 th respondent  filed an affidavit  in support  of the 

above I .A. stat ing that  the unregistered gift  deed dated 

24.12.1957 and so also the relinquishm ent  deed dated 

19.04.1982 do not  require regist rat ion as per Mohammadan 

Law. One Ghouse Baig, the grand father of the                        

4 th respondent  herein, gifted the schedule land to his grand 
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m other Kuburabee vide docum ent  dated 24.12.1957 and 

subsequent ly his grand m other i.e. Kuburabee executed a 

Will in favour of his father i.e. deceased 1st defendant .  

Further, the father of the 1st pet it ioner herein, who is the 

senior paternal uncle of the 4 th respondent  herein, also 

executed  relinquishm ent  deed dated 19.04.1982 in favour 

of the father of the 4 th respondent  herein by relinquishing 

all his r ights over the schedule land, as he rendered 

services to their  m other i.e. Kaburabee. Thereafter, 

pet it ioners 1 and 2 herein have also executed an agreem ent  

dated 22.06.1998 agreeing to give Ac.0.05 cents as they 

rendered services to their grand m other. Hence, these 

docum ents are necessary to m ark as exhibits to prove their 

case. 

 

4. The pet it ioners herein filed a counter affidavit  before 

the Court  below denying the allegat ions ment ioned in the 

affidavit  filed in support  of the pet it ion inter alia contending 

that  if a writ ten gift  deed recites the factum  of pr ior gift , 

then such deed is not  required to be registered but  when 

the writ ing is contemporaneous with the making of the gift ,  

then it  m ust  be registered under Sect ion 17 of the I ndian 

Regist rat ion Act ,1908. Hence the gift  deed dated 

24.12.1957 is not  adm issible in law, for want  of regist rat ion 

and, therefore, sought  for dism issal of I .A.  
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5.     After perusing the docum ents, hearing the argum ents 

on both sides and also relying on the dictum  of the Hon’ble 

Apex Court  in Haf eeza Bib i  an d  o t h er s v . Sh aik h  Far id  

( Dead )  b y  LRs. An d  o t h er s( 1) , the Court  below concluded 

that  the gift  deed dated 24.12.1957 was based on love and 

affect ion;  m oreover the property was delivered to the 

donee and donar accepted the gift ;  and as the gift  deed is 

in the form  of declarat ion by the donar and not  as an 

inst rum ent  of gift  deed, no regist rat ion is required.  

Likewise, the Court  below also concluded that  the 

agreem ent  dated 22.06.1998 also does not  require 

regist rat ion.  However, in respect  of relinquishm ent  deed 

dated 19.04.1982, the Court  below concluded that  as the 

r ight  or t it le is t ransferred under the said docum ent  from  

executant  to executee, the said docum ent  requires 

regist rat ion.  Thereby, the Court  below allowed the pet it ion 

in part , perm it t ing the respondents herein to m ark gift  deed 

dated 24.12.1957 and agreem ent  dated 22.06.1998 as 

exhibits and disallowed the claim  insofar as m arking of 

relinquishm ent  deed dated 19.04.1982, as it  requires 

regist rat ion.  

 

6. Being aggrieved by the said order, the present  

revision is filed, on the prem ise that  perm it t ing the 
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respondents to m ark gift  deed dated 24.12.1957 and 

agreem ent  dated 22.06.1998 as exhibits is cont rary to law, 

unjust  and unsustainable and the Court  below failed to 

consider the judgm ent  of Apex Court  in Haf eeza Bib i  an d  

o t h er s ( 1  su p r a)  in its proper perspect ive.  The counsel 

for the revision pet it ioners placed reliance on the judgm ent  

of this Court  in Ch an d  Bee an d  Ot h er s v . 

Ham eed u n n isa( 2 )  to contend that  through the present  gift  

deed, property is gifted to the donee.  As there is no oral 

gift  anterior to the present  gift ,  the present  docum ent  

requires to be registered under Sect ion 17 of the 

Regist rat ion Act , 1908, otherwise, it  is not  adm issible in 

evidence.  He further contended that  through agreem ent  

dated 22.06.1998 imm ovable property was t ransferred to 

the executee and as such the sam e is inadm issible in 

evidence unless it  is registered.  The learned counsel for the 

revision pet it ioners while placing reliance on another 

judgm ent  of this Court  in May an a Sah eb  Kh an  v . May an a 

Gu lab  Jan  an d  Ot h er s( 3 ) , further contended that  the gift  

deed is not  adm issible in evidence without  regist rat ion.  

Reliance is placed on para 11 of the said judgm ent , which 

reads as under:  

11. I t  is set t led principle of law that  it  is the 

prerogat ive of a Muslim , to effect  gift  of immovable 

propert ies without  even execut ing a writ ten docum ent , 
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m uch less register ing the sam e.  Oral gift  in respect  of such 

persons is perm issible.  Where however, the gift  is said to 

have been m ade through a writ ten docum ent , it  is required 

to conform  with Sect ion 123 of the Act .  I n the judgments, 

referred to above, which are relied upon by the learned 

Counsel for the appellant , this Court  held that  a document  

which evidences a gift ,  though made by a Muslim , cannot  

be acted upon, unless it  accords with Sect ion 123 of the 

Act .  I n the instant  case, the docum ent  was adm it tedly 

unregistered and as such, the gift  pleaded by the 1st  

respondent  could not  have been accepted at  all.   The t r ial 

Court  and the lower appellate Court  com m it ted serious 

error of law in recognizing the gift  pleaded by the  

1st respondent .”  

 

7.  On the other hand, the learned counsel for the 

respondents would contend that  the gift  deed is only a 

declarat ion and sat isfy the following three essent ial 

requisites, as required under Moham m adan Law, to m ake a 

gift  deed valid viz., (1)  Declarat ion of the gift  by the donor;  

(2)  Acceptance of the gift  by the donee expressly or 

im pliedly;  and (3)  Delivery of possession to and taking 

possession thereof by the donee actually or const ruct ively.  

The learned counsel for the respondents further contended 

that  in all cases where the gift  deed is contem poraneous 

with the m aking of the gift ,  then such gift / deed m ust  be 

registered under Sect ion 17 of the Regist rat ion Act . 

 

8.  As contended by the learned counsel for the 

respondents, deed of gift  executed by the Moham m adan is 

not  the inst rum ent  effect ing, creat ing or m aking the gift ,  



 6 

but  a m ere piece of evidence, such writ ing is not  a 

docum ent  of t it le but  is a piece of evidence.  Hence the gift  

deed is a declarat ion and it  need not  be registered. The gift  

deed is a form  of declarat ion by the donor and not  an 

inst rum ent  of gift  as contem plated under Sect ion 17 of the 

Regist rat ion Act .  As all three essent ial ingredients of a gift ,  

as required under Moham m adan Law, are sat isfied, the gift  

deed does not  require regist rat ion and is adm issible in 

evidence. 

 

9. This Court  perused the ent ire m aterial on record and 

also the judgm ents relied upon by the respect ive counsel. 

 

10. I n Haf eeza Bib i  ( 1  su p r a) ,  the Apex Court  held that  

the deed of gift  executed by a Moham m adan is not  the 

inst rum ent  effect ing, creat ing or m aking the gift ,  but  a 

m ere piece of evidence, such writ ing is not  a docum ent  of 

t it le, but  is a piece of evidence.  Paras 27 and 31 of the said 

judgm ent  are relevant  for bet ter adjudicat ion of the lis, 

which reads as under:  

“   27. The posit ion is well set t led, which has been 

stated and restated t ime and again, that  the three 

essent ials of a gift  under Moham m adan Law are;  (1)  

declarat ion of the gift  by the donee and (2)  acceptance of 

the gift  by the donee and (3)  delivery of possession.  

Though, the rules of Moham m adan Law do not  m ake 

writ ing essent ial to the validity of a gift ;  an oral gift  

fulfilling all the three essent ials m ake the gift  complete and 

irrevocable.  However, the donor may record the 
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t ransact ion of gift  in wring.  Asaf A.A. Fyzee in Out lines of 

Muham m adan Law, Fifth Edit ion (edited and revised by 

Tahir Mahmood)  at  page 182 states in this regard that  

writ ing m ay be of two kinds:  ( i)  it  m ay m erely recite the 

fact  of a prior gift ;  such a writ ing need not  be registered.  

On the other hand, ( ii)  it  may itself be the inst rument  of 

gift ;  such a writ ing in certain circumstances requires 

regist rat ion.  He further says that  if there is a declarat ion, 

acceptance and delivery of possession coupled with the 

formal inst rument  of a gift ,  it  m ust  be registered.  

Conversely, the author says that  regist rat ion, however, by 

itself without  the other necessary condit ions, is not  

sufficient .   

 

31. Sect ion 129 of T.P. Act  preserves the rule of 

Moham m adan Law and excludes the applicabilit y of Sect ion 

123 of T.P. Act  to a gift  of an immovable property by a 

Mohammadan.  We find ourselves in express agreement  

with the statement  of law reproduced above from  Mulla, 

Principles of Mohammadan Law (19 th Edit ion) , page 120.  

I n other words, it  is not  the requirement  that  in all cases 

where the gift  deed is contemporaneous to the making of 

the gift  then such deed m ust  be registered under Sect ion 

17 of the Regist rat ion Act .  Each case would depend on its 

own facts.”  

 

11. Com ing to the case on hand, three essent ial requisites 

of gift ,   st ipulated under Moham m adan Law and as 

observed by the Apex Court  in Haf eeza Bib i  ( 1  su p r a) ,  

are fulfilled to m ake the docum ent  valid.   

 

12. Even as can be seen from the judgem ent  relied on by 

the learned counsel for the pet it ioners in Ch an d  Bee                    

( 2  su p r a) ,  this Court  held that  when the part ies to the gift  

are Muslim s and if the unregistered docum ent  refers to 

previous oral gift ,  then it  can be acted upon, 
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notwithstanding the fact  that  it  was not  registered.  

However, if the gift  is m ade through such an unregistered 

docum ent  itself, then regist rat ion becom es com pulsory.  

Para 23 of the said judgm ent  is ext racted hereunder for 

bet ter adjudicat ion of the m at ter:  

“   23. On behalf of the plaint iff, it  is contended that  

since the part ies are Muslims, the requirem ent  under 

Sect ion 123 does not  apply to them, as is evident  from  that  

very provision.  I t  is no doubt  t rue that  Sect ion 123 does 

not  apply, if the part ies to the t ransact ion of a gift  are 

Muslims.  I t  means, an oral gift  can also be made.  Where, 

however, such part ies choose to execute a gift  deed, it  

m ust  conform  to the requirem ent  under Sect ion 123 of the 

Act .  Here, a fine dist inct ion is required to be kept  in m ind.  

I f the unregistered docum ent  is the one, which m erely 

refers to a previous oral gift ,  it  can be acted upon, 

nothwithstanding the fact  that  it  was not  registered.  On 

the otherhand, if a gift  is made through such an 

unregistered docum ent  itself, regist rat ion becomes 

com pulsory …”  

 

13. Thus, the Court  below has considered the rat io laid 

down by the Apex Court  in Haf eeza Bib i  ( 1  su p r a)  in 

proper perspect ive, while adjudicat ing the m at ter, and 

allowed m arking of two docum ents.  This Court  see no 

illegality or perversity in the order of the Court  below 

warrant ing interference under revisional jur isdict ion under 

Art icle 227 of the Const itut ion of I ndia.  However, it  is 

always open to the revision pet it ioners to test  the veracity 

of the docum ents either at  the t im e of cross exam inat ion, 

or argum ents, as the case m ay be.   
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14. Accordingly, the Civil Revision Pet it ion is dism issed.  

No order as to costs.  This Court  hope and t rust  that  the 

Court  below shall endeavour to dispose the suit , at  an early 

date, in accordance with law without  being influenced by 

any of the observat ions m ade in this order. Miscellaneous 

pet it ions pending in this revision, if any, shall also stand 

closed. 

 

_______________ 

M.GANGA RAO, J 
27.10.2017 

 

Note :   L.R. copy to be m arked. 

      B/ o. 

    TSNR 

 


