
 

THE HON’BLE SRI JUSTICE M.SATYANARAYANA MURTHY 

CRL.R.C. NO.2327 OF 2017 

ORDER: 

 

This c rimina l revision c ase is filed  under Sec tion Sec tions 397 and  401 

of Cr.P.C. c ha lleng ing the judgment d t.14.07.2017 in Crl.A.No.1017 of 2014 

passed  by the Add l.Metropolitan Sessions Judge for Tria l of Communa l 

Offenc e Cases-c um-VII Add itiona l Metropolitan Sessions Judge, 

Hyderabad  c onfirming the c onvic tion and  sentenc e passed  by the XV 

Spec ia l Mag istra te, Hyderabad  in C.C.No.305 of 2013 (Old  CC 

No.922/ 2013) for the offenc e punishab le under Sec tion 138 of Negotiab le 

Instruments Ac t find ing him guilty. 

 

2. The petitioner is the ac c used  before the XV Spec ia l Mag istra te, 

Hyderabad  in C.C.No.305 of 2013 (Old  CC No.922/ 2013) and  the sec ond  

respondent is the c omp la inant.  The sec ond  respondent filed  c ompla int 

before the XV Spec ia l Magistra te, Hyderabad  a lleg ing  tha t due to 

ac qua intanc e with the family of the petitioner sinc e long time, the 

petitioner/ ac c used  ava iled  loan of Rs.4 lakhs on 05.02.2011 to c onstruc t 

p lot/ house.  While rec eiving  hand loan, the petitioner made the 

c omp la inant believed  tha t he will repay the same within 9 months a long 

with interest @ 2% per month and  a fter c omp letion of 9 months period , the 

c omp la inant demanded  the petitioner to repay the amount together with 

interest.  But, he postponed  the same on one p retext or the other and  

fina lly the petitioner issued  two c heques bearing  Nos.363213 and  363214 

d t.7.3.2012 for Rs.2 lakhs eac h d rawn on ING Vysya  Bank Limited , 

Himaya thnagar Branc h, Hyderabad  in lieu of d isc harge of hand  loan. 

 

3. While issuing two c heques, the petitioner a lso made the 

c omp la inant to believe tha t the c heques sha ll be honoured  and  the 
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petitioner will repay the interest as early as possib le as per understand ing.  

On p resenta tion of c heques for c ollec tion, the c heques were returned  

d ishonoured  with an endorsement as “ ac c ount c losed / transferred  to 

aaaa”  together with c heque return memo d t.14.07.2012.  Even before 

tha t a lso the c heques were returned  with the same reason on 9.03.2012 

and  no information was rec eived  from the ac c used  and  the ac c used  

assured  and  made her to believe tha t the ac c ount was c losed  on 

tec hnic a l reasons and  tha t the banker has returned  and  the sa id  

tec hnic a l reasons have been c la rified  and  tha t the ac c ount will be in 

opera tion soon and  requested  to rep resent the sa id  c heques.  At the 

request of the petitioner, the c ompla inant rep resented  the c heques for 

c ollec tion, but aga in the c heques were d ishonoured  and  returned  on 

14.7.2012 on the same ground .  Sinc e the petitioner d id  not take steps to 

pay the amount c overed  by c heques, the sec ond  respondent issued  

lega l notic e on 25.7.2012 through advoc a te by reg istered  post with 

ac knowledgement due c a lling  upon the petitioner to pay the amount 

c overed  by two c heques within 15 days from the da te of rec eip t of 

notic e.  The rec eip t of notic e was ac knowledged  by the petitioner, but he 

neither rep lied  nor pa id  the amount c overed  by the c heques within the 

spec ified  time.  Henc e, the c omp la int. 

 

4. The c ase was taken on file by the magistra te and  on sec uring  the 

p resenc e of the petitioner, he was examined  under Sec tion 251 Cr.P.C., 

exp la ined  the g ist of ac c usa tion, he p leaded  not guilty and  c la imed  to be 

tried . 

 

5. During  tria l, PW.1 was examined  and  marked  Exs:P-1 to 7 on beha lf 

of the sec ond  respondent and  on beha lf of petitioner DW-1 was 

examined .  After c losure of p rosec ution evidenc e, the ac c used  was 

examined  under Sec tion 313 Cr.P.C. exp la ining  the inc rimina ting  
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c irc umstanc es tha t a re appearing  aga inst him, he denied  the same and  

examined  himself as DW-1.   

 

6. Upon hea ring  a rgument of both the c ounsel and  c onsidering the 

ora l and  doc umenta ry evidenc e on rec ord , the tria l c ourt found  the 

petitioner guilty for the offenc e punishab le under Sec tion 138 of 

Negotiab le Instruments Ac t, c onvic ted  and  sentenc ed  him to undergo 

rigorous imprisonment for a  period  of six months and  to pay fine of 

Rs.5,000/ - with default sentenc e. 

 

7. Aggrieved  by the c onvic tion and  sentenc e passed  by the lea rned  

magistra te in C.C.No.305 of 2013 d t.24.09.2014, the petitioner p referred  an 

appea l in Crl.A.No.1017 of 2014 and  the same was d ismissed  by the 

Add l.Metropolitan Sessions Judge for Tria l of Communa l Offenc e Cases-

c um-VII Add itiona l Metropolitan Sessions Judge, Hyderabad  c onfirming 

the c onvic tion and  sentenc e passed  by the XV Spec ia l Mag istra te, 

Hyderabad . 

 

8. Aggrieved  by the c onc urrent find ing rec orded  by both the c ourts 

below aga inst the petitioner, the p resent revision is filed  on two grounds.  

The sec ond  respondent is only housewife and  without any sourc e of 

inc ome, how she advanc ed  hand  loan of Rs.4 lakhs to a  stranger, c annot 

be believed  and  thereby the tria l c ourt and  appella te c ourt wrong ly 

c ame to the c onc lusion tha t when the petitioner admitted  the signa tures 

on the c heques, the d rawer of the c heque is liab le for punishment under 

Sec tion 138 of N.I. Ac t and  it is an error apparent on the fac e of the 

rec ord .  Fina lly, it is c ontended  tha t the c ourts below d id  not apprec ia te 

the evidenc e to p rove lend ing of amount of Rs.4 lakhs and  c ommitted  

serious error in find ing the ac c used  guilty for the offenc e punishab le under 

Sec tion 138 of N.I. Ac t. 
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9. During  hearing , the lea rned  c ounsel for the petitioner d id  not 

advanc e any a rgument and  d id  not rep resent the matter though the 

matter is listed  under the c ap tion ‘ for orders’ . Desp ite it, the lea rned  

c ounsel neither advanc ed  the a rguments nor got it represented .  The 

p resent revision is filed  on va rious grounds. However, in c rimina l revision 

c ase, this c ourt even in the absenc e of c ounsel, c an peruse the rec ord  

and  pass appropria te orders.  Therefore, having no other a lterna tive 

exc ep t to d ispose of the revision by verifying  the rec ord  ava ilab le, as per 

dec ision in NISHA SHARMA AND OTHERS v. VINOD KUMAR SHARMA1. 

 

10. Persuaded  by the judgment of Delhi High Court, without wa iting  for 

the c ounsel or the petitioner and  verifying  materia l on rec ord ,  I would  like 

to dec ide the revision pend ing before this c ourt. 

 

11. The first and  foremost c ontention ra ised  in the grounds of revision is 

tha t the petitioner issued  only b lank signed  c heques and  those c heques 

were misused  by the sec ond  respondent and  filed  fa lse c omp la int.  No 

doub t, ac c ord ing to the defenc e set up  by the petitioner the b lank 

signed  c heques were issued , but both the c ourts d id  not ac c ep t this 

c ontention. 

12. When onc e a  doc ument was duly signed  and  delivered  to the 

p la intiff-transferor, it is nothing but an inc hoa te instrument under Sec tion 

20 of N.I. Ac t and  it reads thus: 

“ 20. Inc hoate stamped instruments:- Where one person signs and delivers 

to another a paper stamped in ac c ordanc e with the law relating to 

negotiable instruments then in forc e in India, and either wholly b lank or 

having written thereon an inc omplete negotiable instrument, he thereby 

gives prima fac ie authority to the holder thereof to make or complete, as 

the c ase may be, upon it a negotiable instrument, for any amount 

spec ified therein and not exc eeding the amount c overed by the stamp.  

The person so signing shall be liable upon suc h instrument, in the c apac ity 

                                                            

1
 1990 Crl.L.J. (NOC) 57 (Delhi) 
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in whic h he signed the same, to any holder in due course for suc h 

amount. “  

 

13. So, a  ba re read ing of Sec tion 20 of N.I. Ac t, 1881, the holder is 

c ompetent to make or c omplete the instrument, when the negotiab le 

instrument is handed over duly signing on it, it a lso imp lied  tha t the holder 

is authorized  to fill the doc ument.   

 

14. In the Division Benc h judgment of this reported  in Duggineni 

Seshagiri Rao  Vs.  Kothapalli Venkateswara Rao2, it is held  as follows: 

“ Four things are necessary for an instrument to be a promissory 

note: 1) It should be in writing; 2) It should have an unc onditional 

undertaking; 3) It should be signed by the maker; and 4) it should 

be in favour of ceratin person or to a bearer.  

Sec tion 20 makes inc hoate stamped instruments legal instruments.  

The dic tionary meaning of ‘inchoate’ is ‘inc omplete’.  So, 

inc omplete stamped instruments are as good as the instruments 

mentioned in Sec tion 4 of the Ac t.  Even if one looks to the 

definition of the ‘promissory note’ under Sec tion 4, one would find 

that the requirements for making an instrument a promissory note 

do not c ontain the requirement of naming a person, it can be 

given in favour of a c erta in person or to bearer of the instrument.  

That makes it c lear that, one who is hold ing the doc ument is the 

person who derives rights out of that instrument.  In other words, it 

would mean that the doc ument with first three requirements as 

stated above, should be delivered to the payee, once it is 

delivered it bec omes a promissory note.  Name and other 

partic ulars c an be filled up even at a later stage.  When one reads 

Sec tion 4 in c onjunc tion with Sec tions 20 and 42 that is the only 

interpretation that c an be plac ed on the meaning of ‘promissory 

note’ under Sec tion 4 of the Ac t.  Sec tion 20 lays down that when a 

person signs and delivers to another person a paper stamped in 

ac c ordanc e with law relating to negotiable instrument it bec omes 

a negotiable instrument even if it is wholly b lank or written with 

inc omplete partic ulars.  Similarly, Sec tion 42 even rec ognizes 

instrument issued in the name of fic titious person to be a valid 

instrument.  Although Sec tion 42 relates to b ills but it a lso ac c epts 

that an ac c eptor of a b ill of exc hange even if it was in drawn in a 

fic titious name it would c reate a genuine c la im in favour of the 

holder.  Therefore, even if a negotiable instrument is inc omplete it 

                                                            

2
 2001(6) ALT 95 (D.B.)  
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would be a legal instrument provided it satisfies the first three 

conditions.   

  Holder of the instrument bec omes a bearer of the instrument.”  

 

Their Lordships further held  as follows: 

 

“ The pla intiff had been able to prove the exec ution of the 

doc ument.  On the other had, if the doc ument was disputed or 

doubted the onus was on the defendant to show that the 

doc ument was a forgery bec ause a presumption is in favour of 

p la intiff under Sec tion 118 of the Negotiable Instruments Ac t.”  

 

15. A simila r question c ame before the Division Benc h of Punjab  and  

Haryana  reported  in Sukhminder Singh Vs. Nirbhai Singh3 

16. In this regard , I am a lso persuaded  by an unreported  judgment of 

the Hon’ble High Court of Karnataka in C.R.P.Nos.1574, 1590 and 1591 of 

1995, dated 01-10-1999 [H.Maregowda and etc . Vs. Thippamma and 

others], wherein His Lordship  Justic e T.N.Va llinayagam held  as follows:   

 “ A reading of Sec tion 20 of the Negotiable Instruments Ac t whic h is 

extrac ted above will reveal that the words used are either wholly b lank or 

having written thereon an inc omplete negotiable instrument.  Thus, even if 

a b lank promissory note is g iven, it c annot be taken as a defenc e to avoid 

a dec ree based on suc h instrument, onc e it is found that the doc ument 

produc ed before the Court satisfies the requirements of a promissory note 

within the meaning of the Negotiable Instruments Ac t.  The instrument may 

be wholly b lank or inc omplete in partic ular; in either c ase, the holder has 

the authority to make or c omplete the instrument as a negotiable one.”  

 

17. In the judgment of Apex Court in T. NAGAPPA v. Y.R. MURALIDHAR4, 

the Division Benc h of the Apex Court held  tha t when a  c ontention has 

been ra ised  tha t the c omp la inant has misused  the c heque, even in a  

c ase where a  p resumption c an be ra ised  under Sec tion 118(a  ) or 139 of 

the sa id  Ac t, an opportunity must be granted  to the ac c used  for 

adduc ing evidenc e in rebutta l thereof. As the law p lac es the burden on 

                                                            

3
 AIR 2013 P & H 77 

4
 AIR 2008 SC 2010 
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the ac c used , he must be g iven an opportunity to d isc harge it. An 

ac c used  has a  right to fa ir tria l. He has a  right to defend  himself as a  pa rt 

of his human as a lso fundamenta l right as enshrined  under Artic le 21 of 

the Constitution of Ind ia . The right to defend  oneself and  for tha t purpose 

to adduc e evidenc e is rec ognized  by the Parliament in terms of sub-

sec tion (2) of Sec tion 243 of the Code of Crimina l Proc edure. 

18. There is a  p resumption under Sec tion 139 of Negotiab le Instruments 

Ac t. Ac c ord ing to it, the Court sha ll p resume unless the c ontra ry is p roved , 

tha t the holder of a  c heque rec eived  the c heque of the na ture referred  

to in Sec tion 138 for the d isc harge, in whole or in pa rt, or any deb t or other 

liab ility. When onc e the c heque is issued  by the d rawer a  p resumption 

under Sec tion 139 of Negotiab le Instruments Ac t in favour of the holder 

must fo llow. The Apex Court in “ M/ s Modi Cements v. Kuc hil Kumar 

Nandi5”  held  tha t when the c heque was issued  by the d rawer, a  

p resumption sha ll be d rawn and  issuing  instruc tions to stop  payment 

would  amount to offenc e punishab le under Sec tion 138 of Negotiab le 

Instruments Ac t.  

19. The p resumption under Sec tion 139 of Negotiab le Instruments Ac t is 

a  rebuttab le p resumption and  suc h p resumption c an be rebutted  either 

by elic iting  something  in the c ross-examina tion of p rosec ution witnesses or 

by adduc ing independent evidenc e to d ispel the sta tutory p resumption 

c onta ined  under Sec tion 139 of Negotiab le Instruments Ac t.  

20. In view of the judgment of the Apex Court, the holder of c heque is 

entitled  to fill the b lanks in the c heque and  utilise the same.  Therefore, 

suc h defenc e is no more ava ilab le to the petitioner.  

 

21. The other c ontention is tha t the sec ond  respondent who is house 

wife has no c apac ity to lend  suc h huge amount.  Before the tria l c ourt 

                                                            

5
 AIR 1998 SC 1057 
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and  appella te c ourt, the same c ontention was urged  but both the c ourts 

below held  tha t the sec ond  respondent is having  suffic ient means to 

advanc e Rs.4 lakhs. 

 

22. PW-1 in her evidenc e asserted  tha t she advanc ed  Rs.4 lakhs as 

hand  loan and  DW-1 in his c ross examina tion denied  taking  of Rs.4 lakhs 

from the c omp la inant and  a lso denied  issue of c heque in favour of the 

c omp la inant.  It is the c ase of the petitioner tha t one Sudhakar Sharma  

ob ta ined  loan from the financ ier by name Ravi Yadav and  in tha t 

c onnec tion, DW-1 stood  as guarantor for Sudhakar Sharma and  the sa id  

Ravi Yadav ob ta ined  b lank c heques from DW-1 towards repayment of 

the sa id  amount.  The petitioner c ontends tha t he d id  not borrow money 

from the sec ond  respondent, but the sec ond  respondent got fo isted  fa lse 

c ase.  This c ontention was d isbelieved  by both the c ourts below assigning 

spec ific  reasons.  Therefore, issue of b lank signed  c heques is not in d ispute 

and  in view of the law dec la red  by the Division Benc h and  Apex Court, 

the holder of c heque is c ompetent to utilise the c heque and  d raw the 

amount in view of authorisa tion g iven to him, in view of Sec tion 20 of the 

N.I. Ac t.  When onc e issue of c heque is p roved  or admitted , a  

p resumption under Sec tion 139 of the N.I. Ac t would  a rise and  the c ourt 

sha ll d raw an inferenc e tha t the c heque was issued  in lieu of d isc harge of 

lega lly enforc eab le liab ility or deb t and  the tria l c ourt by p lac ing  relianc e 

on RANGAPPA v. SRI MOHAN6 drawn the p resumption under Sec tion 139 

of the N.I. Ac t and  suc h p resumption inc ludes the existenc e of lega lly 

enforc eab le deb t or liab ility.  On the basis of p resumption, the c ourt 

below c onc luded  tha t the petitioner issued  c heques in lieu of d isc harge 

of lega lly enforc eab le deb t due to the sec ond  respondent as the 

petitioner is the d rawer of the c heque and  therefore when the c heques 

were p resented  for c ollec tion, they were d ishonoured  for one reason or 

                                                            

6
  (2010) 11 SCC 441 
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the other sta ted  above.  Even a fter issuing notic e in c omp lianc e of Clause 

(b ) to Sec tion 138 of N.I. Ac t, the petitioner had  neither pa id  the amount 

c overed  by d ishonoured  c heques nor rep lied  putting-forth his spec ific  

defenc e. But, suddenly invented  spec ific  defenc e during  c ross-

examina tion of the witnesses.  However, the same was d isbelieved  by 

both the c ourts below.  Henc e, this c ourt c annot interfere with the 

c onc urrent fac t find ing rec orded  by both the c ourts below and  I find  no 

manifest perversity or apparent error warranting  interferenc e of this c ourt 

while exerc ising  power under Sec tions 397 and  401 Cr.P.C. 

 

23. In view of my foregoing  d isc ussion, I find  tha t the revision is devoid  

of merits and  deserves to be d ismissed . 

24. IN THE RESULT, the c rimina l revision c ase is d ismissed  a t the stage of 

admission. 

Misc ellaneous petitions, if any, pend ing  in this c rimina l revision c ase 

sha ll stand  c losed .   

______________________________ 

                                                                            M.SATYANARAYANA MURTHY,J 

DATE:08-09-2017 

c c m 
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THE HON’BLE SRI JUSTICE M.SATYANARAYANA MURTHY 
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