
 

 

HON'BLE SRI JUSTICE M. SATYANARAYANA MURTHY 

CIVIL REVISION PETITION  No.1261 of 2017  

ORDER:   

This Civil Revision Petition under Artic le 227 of Constitution of Ind ia  is 

filed  c ha lleng ing the Order d t.30.12.2016 in I.A.No.751 of 2014 in 

O.S.No.218 of 2013 passed  by the I Add l.Distric t Judge, Nellore d ismissing 

the app lic a tion filed  under Order I Rule 10 r/ w 151 CPC and  Rule 28 of Civil 

Rules of Prac tic e to imp lead  the p roposed  parties as defendant Nos.3 to 6 

and  a llow the c onsequentia l amendment. 

2. The petitioners filed  an app lic a tion under Order I Rule10 of CPC 

c ontend ing tha t the suit is filed  for dec la ra tion tha t sa le deed  

d t.22.08.1979 bearing  No.1234/ 1979 and  sa le deed  d t.22.08.1979 bearing  

No.1244/ 1979 a re null and  void , not b ind ing on the p la intiffs and  to c anc el 

the sa id  doc uments and  for c onsequentia l permanent injunc tion and  tha t 

the defendants 1 and  2 rema ined  ex parte as they a re not interested  in 

the suit c la im as they a lready sold  the p roperty under agreement of sa le 

d t.28.10.1985 and  delivered  possession on the same day to the fa ther of 

the petitioners i.e. Jyothi Bujja iah on rec eip t of sa le c onsidera tion.  The 

sa id  Jyothi Bujja iah was in possession during  his life time sinc e the da te of 

purc hase under agreement of sa le and  paying land  revenue  to the 

authorities c onc erned  and  tha t he ob ta ined  pa ttadar pass book and  title 

deed  under R.O.R. p roc eed ings, but d ied  on 19.10.1999 leaving the 

petitioners as his lega l heirs to suc c eed  the esta te and  sinc e then the first 

petitioner is managing the entire family as Kartha  and  c ontinued  in 

possession and  enjoyment and  tha t their possession was rec ognized  as 

transfer, thereby entitled  to c ome on rec ord  as parties to the suit as 

defendants in the ma in suit and  in their absenc e, the suit c annot be 

dec ided  effec tively. 
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3. The respondents 20 and  21 filed  c ounter supporting  the c ase of the 

petitioners; whereas the respondents 1 to 19 d isputed  the a lleged  

agreement of sa le d t.28.10.1985 c ontend ing tha t it is not va lid  in the eye 

of law and  the petitioners c annot take possession of the p roperty merely 

on the guise of unreg istered  doc ument and  the doc ument is c ompulsorily 

reg isterab le and  thereby the doc ument will not c rea te any interest in the 

immovab le p roperty.  Therefore, the petitioners a re neither p roper nor 

nec essary pa rties to the suit and  thereby not entitled  to c ome on rec ord  

and  p rayed  for d ismissa l of the petition. 

4. Upon hea ring  a rgument of both the c ounsel, the tria l c ourt held  

tha t the petitioners have to estab lish their p rima  fac ie right or interest in 

the sub jec t matter of the suit and  in the absenc e of p rima  fac ie interest or 

right in the p roperty, the petitioners a re not entitled  to c ome on rec ord  

and  when the p la intiffs filed  the suit aga inst the defendants 1 and  2 to 

dec la re tha t the sa le deeds a re null and  void , the question of effec ting  

the transfer of p roperty c overed  by those doc uments does not a rise, even 

otherwise if any agreement is exec uted , in the ma in suit, the petitioners 

c annot be permitted  to c ome on rec ord  as defendant Nos .3 to 6 in the 

suit and  d ismissed  the petition.  

5. Aggrieved  by the order passed  by the tria l Court in I.A.No.751 of 

2014, the p resent revision is filed  on va rious grounds, ma inly, c ontend ing 

tha t the petitioners a re in possession and  enjoyment of the p roperty 

having ob ta ined  pa ttadar pass book and  title deed  and  muta ted  their 

names in 1B reg ister and  adanga l during  the life time of Jyothi Bujja iah, 

fa ther of the petitioners and  a fter the dea th of Jyothi Bujja iah, the 

petitioners’  names a re a lso muta ted  in the revenue rec ords of the village.  

Therefore, the petitioners a re entitled  to imp lead  as defendants 3 to 6 in 

suit p roc eed ings as p roper and  nec essary pa rties whose rights will be 
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a ffec ted  in c ase the suit is dec reed  aga inst the defendants 1 and  2 

d irec tly. 

6. During  hearing , on beha lf of Sri J.Pradeep  Kiran, lea rned  c ounsel for 

the petitioners Sri Botla  Venka teswar Rao c ontended  tha t the order of the 

tria l c ourt is illega l for the reason tha t the transfer is only under an 

agreement of sa le.  But, the tria l c ourt d id  not c onsider this p lea  in p roper 

perspec tive, so a lso the pa ttadar passbook and  title deeds issued  under 

R.O.R. Ac t.  Fina lly, the c ounsel requested  to a llow this petition setting  

aside the impugned order passed  by the tria l Court.  

7. None represented  desp ite p rinting  the name of Sri M.Prabhaker, 

c ounsel for the respondents who filed  vaka la t and  thereby rec orded  the 

a rgument as nill. 

8. Ac c ord ing to the petitioners, their fa ther purc hased  the p roperty 

under possessory agreement of sa le in the year 1985 and  he c ontinued  in 

possession and  enjoyment of p roperty during  his life time and  therea fter, 

the petitioners a lleged ly suc c eeded  the esta te of Jyothi Bujja iah, fa ther of 

the petitioners and  c ontinuing in possession and  enjoyment of the 

p roperty.  Still, he c ontended  tha t the petitioners a re p roper and  

nec essary pa rties to the suit sinc e the suit is filed  for dec la ra tion and  title, 

tha t the p la intiffs a re absolute owners and  tha t the suit is filed  for 

dec la ra tion tha t sa le deed  d t.22.08.1979 bearing  No.1234/ 1979 and  sa le 

deed  d t.22.08.1979 bearing  No.1244/ 1979 a re null and  void , not b ind ing 

on the p la intiffs and  to c anc el the sa id  doc uments and  for possession 

a lso.  Therefore, the petitioners a re c la iming to be in possession in 

pursuanc e of the agreement of sa le through their fa ther as p roper and  

nec essary pa rties and  in support of their c ontention, they p lac ed  relianc e 

on judgment of Apex Court in RAMESH HIRANAND KUNDANMAL v. 
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MUNICIPAL CORPORATION OF GREATER BOMBAY AND OTHERS1 wherein 

the Apex Court had  an oc c asion to dea l with an identic a l issue and  held  

tha t lessee in oc c upa tion of the p remises is a  p roper and  nec essary pa rty 

to the suit and  permitted  to imp lead  the lessee under Order I Rule 10 of 

CPC.  The lea rned  c ounsel a lso relied  on another judgment of Allahabad  

High Court reported  in SMT.SHAIL KUMARI AND OTHERS v. SMT. ASHA 

SRIVASTAVA AND OTHERS2. 

9. Undoub ted ly the suit is filed  for va rious reliefs sta ted  above, but one 

of the relief is dec la ra tion of title and  rec overy of possession and  c ourt fee 

a lso pa id  thereon for rec overy of possession a lso, sinc e p la intiffs were out 

of possession and  the petitioners a re c la iming to be in possession of the 

p roperty and  p roduc ed  c erta in doc uments like adanga ls to support their 

c ontention p rima  fac ie tha t they a re in possession and  enjoyment of the 

p roperty, thereby the persons in possession must be imp leaded  as pa rty to 

the suit for rec overy of possession and  if any order or dec ree is passed  in 

their absenc e, it would  c erta inly lead  to multip lic ity of p roc eed ings  and  

therefore, the petitioners a re the nec essary pa rties, ac c ord ing to their 

c ontention.  Who is p roper and  nec essary pa rty under Order I Rule 10(2) 

CPC dec ided  by the Apex Court in RAZIA BEGUM v. SAHEBZADI ANWAR 

BEGUM AND OTHERS3 while dea ling  with Order I Rule 10 (2) CPC it is held  as 

under:  

"Order I Rule 10(2), C.P.C. c onfers wide d isc retion to the Court to meet every c ase 

of defec t of pa rties but is sub jec t to two limita tions, viz., (1) tha t the Court has no 

power to join a  person as a  pa rty if he c ould  not have been orig ina lly imp leaded 

under O.I Rule 1 or R.3 C.P.C. and (2) tha t the p resenc e of the person added  

must be nec essary to effec tua lly and  c ompletely ad jud ic a te upon and  settle a ll 

                                                            

1 1992 SCC (2) 524 

2 AIR 2005 All 35 

3 AIR 1958 SC 886  
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points involved  in the suit if persons who a re sought to be imp leaded  have no 

subsisting right over the p roperties and  they a re sought to be imp leaded  only for 

the purpose of getting their evidenc e, and  it would  not be p roper to make them 

parties to the suit and  tha t the petitioner's apprehension tha t they would  be 

d riven to the nec essity of filing  a  separate suit aga inst these persons is not a  

suffic ient justific a tion to c ompel the p la intiff to imp lead them as parties to the 

suit."  

10. In the la ter judgment of Madras High Court reported  in Firm of 

Mahadeva Ric e and Oil Mills Vs Chennimalai Gounder4 la id  down c erta in 

guidelines to exerc ise power under O. 1, R. 10 of C.P.C. and  they a re as 

under: 

“ (1) If, for the ad jud ic a tion of the "rea l c ontroversy" between the parties on 

rec ord , the p resenc e of a  third  pa rty is nec essary, then he c an be imp leaded ; (2) 

It is impera tive to note that by suc h imp lead ing of the p roposed  party, a ll 

c ontroversies a rising in the suit and  a ll issues a rising thereunder may be fina lly 

determined  and  set a t rest, thereby avoid ing  multip lic ity of suits over a  sub jec t-

matter whic h c ould  still have been dec ided  in the pend ing suit itself; (3) The 

p roposed  party must have a  defined , subsisting, d irec t and  substantive interest in 

the litiga tion whic h interest is either lega l or equitab le and  whic h right is 

c ognisab le in law; (4) Metic ulous c are should  be taken to avoid  the add ing of a  

pa rty when the add ition is intended merely as a  ruse to ventila te c erta in other 

grievanc es of one or the other of the pa rties on rec ord  whic h is neither nec essary 

or exped ient to be c onsidered  by the Court in the pend ing litiga tion; and  (5) It 

should  a lways be remembered  tha t c onsiderab le p rejud ic e would  be c aused  to 

the opposite pa rty when irrelevant matters a re a llowed  to be c onsidered  by 

Courts by add ing a  new party whose interest has no nexus to the sub jec t-matter 

of the suit."  

11. In view of the p rinc ip les la id  down by Apex Court and  tests la id  

down by Madras High Court, the p roposed  parties must have d irec t 

interest in the sub jec t ma tter of the suit to c ome on rec ord .   

                                                            

4 AIR 1968 Mad 287 
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12. The petitioners may be p roper pa rties, not nec essary pa rties, but still 

to c ome on rec ord  in whose absenc e the lis pend ing before the Court 

c annot be ad jud ic a ted  fina lly.  However, their imp leadment as pa rty 

would  not c onfer any title or right in the immovab le p roperty without 

ob ta ining  any regula r sa le deed  from the defendants 1 and  2 and  the 

find ing rec orded  by the tria l c ourt aga inst the defendants 1 and  2 a fter 

full-fledged  tria l is b ind ing on the defendants and  a re not entitled  to ra ise 

any spec ific  p lea  exc ep t with regard  to possession based  on agreement 

of sa le. Henc e, I find  tha t the petitioners a re p roper pa rties though not 

nec essary pa rties, but the tria l c ourt d id  not c onsider the effec t of 

possessory agreement of sa le a lleged ly ob ta ined  by their fa ther Jyothi 

Bujja iah in the year 1985 and  c ontinuing  in possession and  enjoyment of 

the p roperty sinc e then, a lleged ly.  Therefore, the order is c ontra ry to the 

p rinc ip les la id  down by the Apex Court in RAMESH HIRANAND 

KUNDANMAL 1st c ited  supra . Henc e, the petitioners a re permitted  to c ome 

on rec ord  as defendants 3 to 6, but their right is sub jec t to the rights of the 

defendants 1 and  2. 

13. In the result, the revision petition is a llowed  setting  aside the order 

d t.30.12.2016 in I.A.No.751 of 2014 in O.S.No.218 of 2013 passed  by the I 

Add l.Distric t Judge, Nellore.   There sha ll be no order as to c osts.   

Misc ellaneous petitions, if any, pend ing in this revision petition sha ll 

stand  c losed . 

                            

_______________________________ 

                                                                          M. SATYANARAYANA MURTHY, J

  

Date:21-07-2017 

Cc m 
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