
THE HON'BLE SRI JUSTICE M. SATYANARAYANA MURTHY 

C.R.P. NO. 3280 OF 2011 

ORDER:  

 This petition under Artic le 227 of Constitution of Ind ia  is filed  by the revision 

petitioners/ defendants 2 and  3 in I.A.No.344 of 2011 in O.S.No.838 of 2007 da ted  

14.07.2011 passed  by the III Add itiona l Distric t Judge, Ranga  Reddy Distric t a t 

L.B.Nagar d ismissing  the app lic a tion filed  under Order VII Rule 11 r/ w 151 CPC to 

rejec t the p la int.   

2. The petitioners herein a re the defendants 2 and  3 in O.S.No.838 of 2007 

before the III Add itiona l Distric t Judge, Ranga Reddy Distric t a t L.B.Nagar.  The 

respondents 1 to 6/ p la intiffs filed  suit for pa rtition of sc hedule p roperty and  for 

other reliefs c la iming p reliminary dec ree for pa rtition and  for other 

c onsequentia l reliefs.   The p la intiffs 1, 4 to 6 a re the daughters of the dec eased  

Dasari Adva iah and  c la iming share in the joint family p roperty a lleg ing tha t the 

sc hedule p roperty is the anc estra l joint family p roperty of the p la intiffs and  

defendant No.1.  Pla intiff No.1, la te Smt.D.Suguna  and  p la intiffs 4 to 6 a re the  

sisters of first defendant.  Dasari Adva iah fa ther of Sugunamma and  p la intiffs 4 to 

6 and  first defendant, d ied  intesta te on 10.02.1977 leaving behind  him five 

daughters, first defendant and  his wife la te Saraswathi as his only heirs to 

suc c eed  the above p roperty and  the sa id  Saraswathi wife of la te Adva iah a lso 

d ied  intesta te on 23.03.1996 and  thereby la te Sugunamma, p la intiffs 4 to 6 and  

first defendant bec ame entitled  to c la im share in the entire Hindu joint family 

p roperty and  c la imed  partition. 

3. The defendants 2 and  3, the petitioners before the tria l Court and  this 

Court, filed  petition under Order VII Rule 11 CPC to rejec t the p la int on the 

ground  tha t the respondents 1 to 6 herein a re not c oparc eners on the da te of 

dea th of Adva iah on 10.02.1977 and  they a re not entitled  to c la im any share in 

the anc estra l p roperty by virtue of Hindu Suc c ession Ac t i.e. law app lic ab le on 
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the da te of dea th of Adva iah.  The Sta te Amendment to Hindu Suc c ession Ac t 

1986 and  the Centra l Amendment to Hindu Suc c ession Ac t,2005  will have no 

app lic a tion to the c la im of the respondents/ p la intiffs and  they a re not entitled  

to c la im any relief muc h less partition of the sc hedule p roperty and  thereby the 

p la int is liab le to be rejec ted . 

4. The sec ond  ground  urged  before the Court is tha t the p la intiffs have no 

c ause of ac tion to file the suit aga inst the petitioners/ Defendants 2 and  3 in the 

suit as they were not c oparc eners on the da te of c ommenc ement of the Hindu 

Suc c ession Ac t i.e. on the da te of dea th of Adva iah or even as per the Sta te 

and  Centra l Amendments to Hindu Suc c ession Ac t.  Therefore, the p la int is liab le 

to be rejec ted  under Order VII Rule 11(a ) of CPC and  fina lly c ontended  tha t the 

c la im of the respondents 1 to 6 even if true, it is c lea rly ba rred  by limita tion and  

liab le to be rejec ted  a t the threshold  and  p rayed  to rejec t the p la int.   

5. The respondents filed  c ounter admitting  filing  of suit inter a lia  c ontend ing 

tha t as per Sec tion 8 of Hindu Suc c ession Ac t, 1956 the p roperty devolved  on 

the p la intiffs-respondents 1 to 6 and  7th respondent-first defendant and  even as 

per Sec tion 6 of Hindu Suc c ession Ac t, 2005, the respondents 1 to 6 (p la intiffs) 

a re entitled  to c la im share in the p roperty.  He a lso c ontended  tha t the p la int 

d isc loses c ause of ac tion and  when the p la int d isc loses c ause of ac tion, the 

truth or otherwise in the c ause of ac tion p leaded  in the p la int c annot be 

examined  while dec id ing the app lic a tion under Order VII Rule 11 CPC and  tha t 

suit is within limita tion, p rayed  for d ismissa l of the petition. 

6. Upon hearing  a rgument of both the c ounsel, the tria l Court by doc ket 

order, da ted  14.07.2011 d ismissed  the app lic a tion while observing  tha t the rights 

of the p la intiffs sha ll be dec ided  a fter full-fledged  tria l and  a t this stage the 

p la int c annot be rejec ted  a t the threshold  simp ly on c ontention of 

petitioners/ defendants 2 and  3 a lleg ing tha t Hindu Suc c ession Ac t is not 

app lic ab le.   
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7. Aggrieved  by the doc ket order passed  by the III Add itiona l Distric t Judge, 

the p resent revision is filed  on va rious grounds, ma inly on the ground  tha t both 

under Sec tion 6(3) of Hindu Suc c ession Ac t, 1956, and  the Amendment Ac t, 

2005, the p la intiffs/ respondents 1 to 6 a re not entitled  to c la im any share as 

Adva iah d ied  muc h p rior to c ommenc ement of Amendment to Hindu 

Suc c ession Ac t both by Sta te and  Centra l.  Therefore, the p la intiffs a re 

d isentitled  to c la im any reliefs and  the c ause of ac tion mentioned  in the p la int is 

illusory and  the c la im is ba rred  by limita tion.  Therefore, the p la int is liab le to be 

d ismissed  under Order VII Rule 11 (a ) (d ) of C.P.C., but the tria l Court passed  

c ryp tic  order even without adverting  to any of the c ontentions ra ised  before the 

Court and  passed  c ryp tic  order, simp ly observing  tha t the entitlement of the 

respondents 1 to 6 herein to c la im share in the property c an be dec ided  only 

a fter full-fledged  tria l.  Therefore, the c ryp tic  order c annot be susta ined .  

8. Learned  c ounsel for the petitioners during  hearing  c ontended  tha t in view 

of the judgment of Apex Court in PRAKASH AND OTHERS v. PHULAVATI AND 

OTHERS1 to c la im share in the property by fema les by invoking Sec tion 6 of Hindu 

Suc c ession (Amendment) Ac t, 39 of 2005, they must be living  daughters and  

c oparc eners as on 9.9.2005, irrespec tive of da te of b irth of daughter and  

c oparc ener who d ied  therea fter.  Disposition, a liena tion or pa rtition whic h had  

taken p lac e before 20.12.2004 under unamended  p rovision would  rema in 

una ffec ted  and  transac tion  of pa rtition effec ted  a fter tha t da te would  be 

governed  by Exp lana tion. So, on the strength of the p rinc ip le it is c ontended  

tha t, Adva iah d ied  on 10.02.1977, the petitioners a re entitled  to share invoking 

sec tion 6 as amended  by Centra l Ac t.  He further c ontended  tha t c ause of 

ac tion is p leaded  in the p la int is illusory and  c lever d ra fting  of p la int c annot  

permit to c ontinue suit and  further c ontended  tha t the c la im of the p la int is 

hopelessly ba rred  by limita tion and  p rayed  to a llow the revision setting  aside the 
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order passed  by the III Add itiona l Distric t Judge and  rejec t the p la int a t the 

threshold . 

9. Per c ontra , Sri J.Prabhaker, per J Venka teshwar Reddy, c ounsel for the 

respondents c ontended  tha t respondents 1 to 6 being the daughters and  

desc endants of their pa rents a re entitled  to c la im share in the sc hedule p roperty 

and  they c la im tha t the sc hedule p roperty is the anc estra l jo int family p roperty 

and  governed  by Sec tion 8 of the Hindu Suc c ession Ac t whic h devolved  on 

them or even otherwise they a re entitled  to c la im benefit under Sec tion 6 of the 

Ac t as amended  by Centra l Ac t.  Therefore, a t this stage, the c la im of the 

respondents 1 to 6/ p la intiffs c annot be thrown overboard  a t the threshold  as the 

d ispute whether the p la intiffs a re entitled  to c la im share by devolution or by 

survivorship  and  suc h question c an be dec ided  only a fter tria l sinc e it was a  

d isputed  question of fac t.  Even otherwise, when Adva iah d ied  leaving behind  

him his wife and  the 7th respondent, first defendant and  daughters a lleged ly to 

suc c eed  their esta te.  Assuming for a  moment tha t the daughters a re not 

entitled , only son and  wife of the dec eased  Adva iah a re entitled  to c la im share, 

by notiona l pa rtition, the wife of Adva iah is entitled  to c la im ha lf share a long  

with his son being Class-I heir.  After the dea th of mother of the respondents  

1 to 7, p la intiffs 1 to 6 and  first defendant, the respondents 1 to 6 a re entitled  to 

c la im share a long with 7th respondent in the share of their mother and  it is a  

question of fac t to be dec ided .  Therefore, a t the threshold  the c la im of the 

respondents 1 to 6 c annot be thrown out.  He a lso c ontended  tha t when there is 

no c ause of ac tion in the suit and  the c ause of ac tion p leaded  in the p la int is 

illusory, the p la int c annot be rejec ted  when the p la int d isc loses c ause of ac tion 

and  p lac ed  relianc e on the judgment of Division Benc h of this Court reported  in 

MUSTIGULLA @ NAMASWAMY HEMANTH KUMAR v. M/ S. ABHAYA INFRASTRUTURES 

PRIVATE LIMITED AND OTHERS2.  He a lso further c ontended  tha t question of 

                                                            

2 2016 (6) 244 (D.B.) 
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limita tion is a  mixed  question of fac t and  law on the ground  tha t it is ba rred  by 

limita tion, the p la int c annot be rejec ted .  He p lac ed  relianc e on the judgment 

of Apex Court reported  in VAISH AGGARWAL PANCHAYAT v. INDERKUMAR AND 

OTHERS3.  On the strength of the law dec la red  by the Apex Court , he supported  

the order passed  by the tria l Court. 

10. Considering  riva l c ontentions and  the materia l ava ilab le on rec ord , the 

points tha t a rise for c onsidera tion a re as follows: 

(i) Whether the p la int c an be rejec ted  on the ground  tha t the    c ause of ac tion 

p leaded  in the p la int is illusory or untrue by exerc ising  power under Order VII Rule 11(a ) of 

CPC? 

ii) Whether the p la int is liab le to be rejec ted  on the ground  tha t suit c la imt is 

ba rred  by limita tion by exerc ising power under Order VII Rule 11(d) of CPC? 

iii) Whether the p la int is liab le to be rejec ted  on the ground  that they a re not 

entitled  to c la im right as c oparc eners a long with the p la intiffs being female a re 

d isentitled  to c la im share on par with the son 7th respondent, first defendant in view of 

judgment of Apex Court in Prakash case (1st c ited supra), if so, the order passed  by the 

tria l Court is liab le to be set aside? 

11. POINT NO.1:  The first and  foremost c ontention ra ised  before the tria l c ourt 

is tha t the c ause of ac tion p leaded  in the petition is illusory and  on the basis of 

suc h c ause of ac tion, the p la int is liab le to be rejec ted  and  he would  c ontend  

tha t the very c lever d ra fting  of a  p la int is not suffic ient to c ontinue the lis 

unnec essarily before the c ourt and  this type of c ontentions before the c ourts 

would  not only waste the va luab le time of the c ourt but a lso the time of the 

petitioners.  He has d rawn the a ttention of this Court to the judgment of Apex 

Court in T. ARIVANDANDAM v. T.V.SATYAPAL AND ANOTHER4  where the Apex 

Court emphasized  the need  for tria l Judge to c a ll the b luff, if by c lever d ra fting , 

an illusion of a  c ause of ac tion is c rea ted  and  the c ourt a t the threshold  rejec t 

                                                            

3 2015 SCC ONLINE SC 751 

4  (1977) 4 SCC 467 
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suc h p la int a t the stage of examina tion of pa rties under Order X of CPC.  But, it is 

d iffic ult for him to c onc lude tha t the c ause of ac tion is illusory on ac c ount of 

c lever d ra fting .  Even assuming for a  moment, tha t they a re d isentitled  to c la im 

right under Sec tion 6 of Hindu Suc c ession Ac t as amended  by Centra l and  

Sta te, Sec tion 29-A of Sta te Amendment to Hindu Suc c ession Ac t, still the 

a llega tions in the p la int would  show tha t Adva iah d ied  intesta te in the year 1977 

leaving behind  him his son, the defendants and  his wife who d ied , la ter.  The 

p roperty was devolved  upon Adva iah from his fa ther.  In suc h a  c ase, the 

suc c ession is governed  by Sec tion 8 or Sec tion 6 is a  question to be dec ided  

and  whether the p roperty is a  c oparc enary p roperty or Hindu jo int family 

p roperty is another question to be dec ided  and  apart from tha t whether there is 

any fema le intervention in the suc c ession is a lso to be examined  if for any 

reason wife and  son of Adva iah suc c eeded  his esta te being the Class-I heirs 

c onsequent upon his dea th.  After the dea th of wife of Adva iah, the daughter 

Sugunamma and  p la intiffs 4 to 6 and  the first defendant a re entitled  to c la im 

share by virtue of Sec tion 15 of Hindu Suc c ession Ac t c onsequent upon dea th of 

their mother.  Therefore, a t this stage the c la im of the p la intiffs c annot be thrown 

out sinc e c omp lic a ted  questions of fac t a re required  to be examined  in view of 

the a llega tions made in the p la int.  In any view of the matter, Order VI Rule 11(a ) 

of CPC enab les the c ourt to rejec t the p la int when the p la int does not d isc lose 

any c ause of ac tion.  But, the c ause of ac tion is a  bund le of fac ts and  it is 

nothing  but g iving  rise to c la im right in the p roperty. Therefore, on the a llega tion 

tha t the c ause of ac tion for the c la im in the p la int is illusory or untrue, the c ourt 

c annot rejec t the p la int exerc ising Order VII Rule 11(a ) of CPC sinc e the c ourt is 

required  to examine the p lead ings in a  meaningful sense and  not forma l 

read ing and  if the c ourt finds tha t the c la im is manifestly vexa tious and  meritless 

in the sense of not d isc losing a  c lea r right to sue, the c ourt is bound  to rejec t the 

p la int exerc ising  Order VII Rule 11(a ) of CPC in view of law dec la red  by the Apex 
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Court in SOPAN SUKHDEO SABLE AND OTHERS5.  Therefore, the a llega tions made 

in the p la int a lone sha ll be read  and  if the c ourt p rima  fac ie c onc ludes tha t on 

meaningful c onsidera tion of the p la int c onc ludes tha t the c la im is vexa tious, the 

c ourt c an rejec t the p la int exerc ising  power under Order VII Rule 11(a ) of CPC. 

But, here a t this stage, it is d iffic ult to c onc lude tha t the c ause of ac tion i.e. the 

right to sue for pa rtition is illusory and  meritless or vexa tious a t this stage.  

Therefore, based  on the c ontention tha t the c ause of ac tion p leaded  in the 

p la int is illusory, the p la int c annot be rejec ted  sinc e the p la int d isc loses c lea r 

c ause of ac tion i.e. the right to sue for pa rtition. Henc e, I find  no ground  to rejec t 

the p la int by exerc ising  power under Order VII Rule 11(a ) of CPC.  Ac c ord ing ly, 

this point is answered . 

12. POINT NO. 2:  The ground  urged  before this Court is tha t Artic le 110 of 

Limita tion Ac t governs the limita tion for c la iming pa rtition and  thereby the c la im 

is ba rred  by limita tion.  Learned  c ounsel for the respondents would  c ontend  tha t 

limita tion is a  mixed  question of fac t and  law and  by invoking  Order VII Rule 11 

(d ) of CPC, the p la int c annot be rejec ted  and  p lac ed  relianc e on judgment of 

Apex Court in VAISH AGGARWAL PANCHAYAT (3rd  c ited  supra ).  The Apex Court 

while dec id ing the identic a l issue notic ed  c onflic t between va rious High Courts 

and  the apparent c onflic t of op inion expressed  by the Apex Court in  

N.V. SRINIVASA MURTHY v. MARIYAMMA6 AND POPAT AND KOTECHA PROPERTY v. 

STATE OF INDIA STAFF ASSN.7 the Court held  tha t whether the words ‘ba rred  by 

law’  under Order VII Rule 11(d ) CPC would  a lso inc lude the ground  tha t it is 

ba rred  by the law of limita tion.  But, the three Judge Benc h op ined  tha t there 

was no c onflic t of op inion and  therea fter the matter c ame bac k to the Division 

Benc h for ad jud ic a tion.  The Division Benc h reproduc ed  wha t has been sta ted  

by the three-Judge Benc h whic h is as under: 

                                                            

5 (2004) 3 SCC 137 

6 (2005) 5 SCC 548 

7 (2005) 7 SCC 510 
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“ It is not the c ase of either side tha t as an absolute p roposition an app lic a tion under 

Order VII and  Rule 11(d ) c an never be based  on the law of limita tion. Both sides sta te 

that the impugned  judgment is based  on the fac ts of this pa rtic ula r c ase and the 

question whether or not an app lic a tion under Order VII Rule 11(d) c ould  be based on 

law of limita tion was not ra ised  and  has not been dea lt w ith.  Both sides further sta te that 

the dec ision in this c ase will depend  upon the fac ts of this c ase.”  

13. After so sta ting , the Division Benc h op ined  tha t in the fac ts of the sa id  

c ase, the suit c ould  not be d ismissed  as ba rred  by limita tion without p roper 

p lead ings, framing of issue on limita tion and  taking  evidenc e, for question of 

limita tion is a  mixed  question of fac t and  law and  on ex-fac ie read ing of the 

p la int c ould  not be held  tha t the suit was barred  by time.  If the p rinc ip le la id  

down in the above judgment is app lied  to the p resent fac ts of the c ase, it is 

c lea r tha t the p la int c annot be rejec ted  on the ground  of ba r of limita tion as it is 

a  mixed  question of fac t and  law and  an issue is required  to be framed  and  

dec ided  by the c ourt a t the end  of the tria l.  Therefore, rejec tion of the p la int on 

the ground  tha t it is ba rred  by limita tion is an error.  In the p resent fac ts of the 

c ase, it is d iffic ult to hold  tha t the suit is ba rred  by law of limita tion app lying  

Artic le 110 of Sc hedule under the Limita tion Ac t. The same view is expressed  by 

Division Benc h of this Court in MUSTIGULLA @ NAMASWAMY HEMANT KUMAR (2nd  

c ited  supra ) and  the Division Benc h of this Court held  tha t limita tion is a  mixed  

question of fac t and  law and  p lea  of limita tion set up  by respondents on ground  

tha t p la intiff was ousted  from the p roperty more than  12 years ago is a  question 

of fac t.  Therefore, on the ground  of bar of limita tion the p la int sha ll not be 

rejec ted . Thus, app lying  the p rinc ip les in the above two judgments, it is d iffic ult 

for me to ac c ep t the c ontention of the lea rned  c ounsel for the petitioner in this 

petition.  Henc e, on this ground  tha t the suit c la im is ba rred  by limita tion, the 

p la int c annot be rejec ted  a t the threshold .  Ac c ord ing ly, the point is answered  

in favour of the respondents and  aga inst the petitioners. 

14. POINT NO. 3:   The last g round  urged  before this c ourt is tha t as the fa ther 

of the respondents 1 to 7/ p la intiffs and  first defendant d ied  in the year 1977  and  
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they a re governed  by law p reva iling  on the da te of pa rtition but the in the 

p resent c ase, the suit is filed  a fter long lapse of time i.e. in the year 2007.  If the 

law governing  the suc c ession among the Hindus on the da te of suc c ession is 

app lied , the respondents 1 to 6 a re d isentitled  to c la im share in the p roperty and  

they a re not entitled  to c la im right under A.P. Amendment to Hindu Suc c ession 

Ac t. As d isc ussed  in the first point, the entitlement or d isentitlement of the 

respondents 1 to 6, the p la intiffs, c annot be dec ided  a t this stage in view of 

c ontroversia l fac ts p leaded  in the p la int.  Even ac c ord ing  to the judgment in 

PRAKASH and  others’  c ase referred  supra  to c la im right by virtue of Centra l 

Amendment to Sec tion 6, the living  daughters of living  c oparc eners a re a lone 

entitled . But, here fa ther, c oparc ener was not a live as he d ied  in the year 1977 

by the, the respondents were minors.  If rea lly their c la im is c onfined  to sec tion 6 

as amended  by Centra l Ac t, they a re d isentitled  to c la im share in view of the 

p rinc ip le la id  down in Prakash c ase  (1st c ited  supra ).  But, ac c ord ing to 

Sugunamma, p la intiffs 4 to 6, wife of the dec eased  Adva iah Saraswathi who 

d ied  in the year 1993 they suc c eeded  to the share of the dec eased  Adva iah. 

Even if these petitioners a re d isentitled  to c la im right by virtue of Sec tion 6 as 

amended by Centra l Ac t, still they a re entitled  to c la im share in the share of 

their mother Saraswathi who d ied  in the year 1993 by virtue of Sec tion 15 of 

Hindu Suc c ession Ac t. But, a ll these d isputed  questions requires tria l and  a t this 

stage by exerc ising  power under Order VII Rule 11 (d ) of CPC following the 

judgment of Apex Court, the p la int sha ll not be rejec ted  a t the threshold , sinc e 

suc h exerc ise of power will have d rastic  effec t on the rights of the pa rties. 

15. Henc e, I find  no ground  to rejec t the p la int by exerc ising power under 

Order VII Rule 11(a )(d ) of CPC though the order of tria l c ourt is c ryp tic . 

16. In view of my foregoing d isc ussion, and  the find ings rec orded  by this 

c ourt, I find  no ground  to rejec t the p la int and  c onsequently the petition is liab le 

to be d ismissed  as it is devoid  of merits. 
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17. In the result, the revision petition is d ismissed , but in the c irc umstanc es of 

the c ase without c osts a ffirming order in I.A.No.344 of 2011 in O.S.No.838 of 2007 

da ted  14.07.2011 passed  by the III Add itiona l Distric t Judge, Ranga  Reddy 

Distric t a t L.B.Nagar. 

Misc ellaneous petitions, if any, filed  in this revision sha ll stand  c losed .  

 

 ____________________________________ 

JUSTICE M. SATYANARAYANA MURTHY 

Date: 10.07.2017 

Cc m 
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THE HON'BLE SRI JUSTICE M. SATYANARAYANA MURTHY 

 

 

 

 

 

 

 

 

 

 

 

 

 

C.R.P. NO. 3280 OF 2011 

   Date:10.07.2017 

 

c c m 

 

 

 


